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SUMMARY OF SUBJECT MATTER 

TO; Members, Subcommittee on %'ater Resources and Environment 

FROM: Staff, Subcommittee on Water Resources and Environment 

RE: Hearing on “The Great Lakes Restoration Initiative: A Review of the Progress 

and Challenges in Restoring the Great Lakes" 


PURPOSE 

On Wednesday, September 30, 2015, at i0;00 a.m. in 2167 Rayburn House Office 
Building, the Subcommittee on Water Resources and Environment will meet to receive 
testimony on “The Great Lakes Restoration Initiative: A Review of the Progress and Challenges 
in Restoring the Great Lakes.” Witnesses will include representatives from the Environmental 
Protection Agency (EPA), the Natural Resources Conservation Service, the Government 
Accountability Office (GAO), the U.S. Conference of Mayors, the Great Lakes Commission, the 
Great Lakes Metro Chambers Coalition, the Ohio Agribusiness Association, and the Healing Our 
Waters-Great Lakes Coalition. 


BACKGROUND 

Millions of people in the United States and Canada depend on the Great l-akes - the 
iarge.st system of freshwater in the world - as a source of drinking water, recreation, and 
economic livelihood. The Great Lakes Basin has been vulnerable to the effects of toxic and other 
pollutants as a result of industrial, agricultural, and residential development. 

The Great Lakes Basin includes parts of the states of .Minnesota, Wisconsin, Illinois, 
Indiana, Ohio, Pennsylvania, and New York, all of the State of Michigan, and part of Ontario. 
Canada. Over 33 million people live in the Great Lakes Basin, representing one tenth of the U.S. 
popiiiation and one quarter of the Canadian population. The Great Lakes hold 1 8 percettt of the 
world’s fresh water supply and 90 percent of the U.S. fresh water supply. 
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Over the past 200 years, the Great Lakes region has undergone signiOcant development. 
Some of the industries include mining, steel, machine tools, and automobile manutacturing. 
Agriculture is also a significant component of the regional economy. I'he Great L.akes system 
provides convenient waterways for the movement of goods, is the source of drinking w'ater for 
millions, supplies process and cooling water for industrial uses, and is used to generate 
hydroelectric power. 

In addition, the Great Lakes provide significant recreational benefits, including 
sightseeing, fishing, boating, and swimming. According to a study authorized by Congress and 
carried out by the U.S. Army Corps of Engineers in partnership with the Cireat Lakes 
Commission, one-third of all U.S. -registered recreational boats are in the Great Lakes, resulting 
in $34.6 billion annually in economic activity and 244,000 jobs. Nearly $ 1 8 billion in fushing, 
hunting, and wildlife watching occurs annually in the Great Lakes region, according to the U.S. 
Fish and Wildlife Service. 

Industrialization and development have had a significant impact on the Great Lakes 
ecosystem. The Great Lakes are particularly vulnerable to contamination because outflow rates 
from most of the Lakes are very slows Lake Superior retains water for 173 years. Lake .Michigan 
for 62 years, and Lake Huron for 3 1 years. Lake Eric, the shallowest of the Lakes, has the 
shortest water retention, at 2.7 years. Lakes with low outflow rates do not flush pollutants 
quickly. As a result, some pollutants discharged into the Great Lakes settle into the sediments at 
the bottom of the Lakes, 

Non-indigenous species and e.xcessivc nutrients from a variety of sources have greatly 
impacted the Great Lakes ecosystem. More than 180 inva,sive aquatic species have become 
established in the Great Lakes, some of which have caused extensive ecological and economic 
damage. In the 1950s, the .sea lamprey was introduced unintentionally into the Lakes and 
decimated trout fisheries. In the 1960s. excessive growth of algae in portions of the Lakes led to 
a decline in oxygen levels and excessive phosphorus (nutrient) loadings were identified as the 
primary cause of this problem. More recently, in 2014, Toledo. Ohio implemented a drinking 
water ban that affected 500.000 people due to a harmful algal bloom caused in part by excessive 
nutrient runoff. Decades of industrial activity in the region letta legacy of polychlorinated 
biphenyl (PCB) and other contamination in .sediments that make up the beds ofmany of the 
rivers and harbors in the Great Lakes. While efforts have been made to address these problems, 
they remain serious concerns. 

GREAT LAKE.S RESTORATION INITIATIVE (GLRI) 


in 2004, Executive Order 13340 was issued, creating the Great Lakes Interagency Task 
Force ( ( ask Force). Chaired by the Administrator of the ERA. the Task Force is made up of 
senior officials From EPA. nine federal departments (the Departments of Agriculture. Commerce. 
Defense. Health and Human Services. Homeland Security. Flousing and Urban Development, the 
interior. State, and fransportation), and the Council on Environmental Quality. The Task Force 
was established to address nationally significant environmental and natural resource issues 
involving the Great Lakes. In addition to the Task Force, the Great Lakes Regional Working 
Group (Regional W orking Group) was also established and is composed of the appropriate 
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regional administrator or director with programmatic responsibility for the Great l.akes system 
for each agency represented on the Task Force. 


In 2010, the Great Lakes Restoration Initiative (GLRi) was established to provide 
additional resources toward critical long-term goals for the Great Lakes ecosystem, and its 
progress is overseen by the Task Force. Task Force agencies conduct work themselves or 
through agreements with state, local, or tribal government entities, nongovernmental 
organizations, academic institutions, or other entities. 

During the first phase of the GLRI Action Plan, for Fiscal Years 2010 through 2014. 
GLRI resources supplemented agency budgets to fund over 2,000 projects to improve water 
quality, protect and restore native habitat and species, prevent and control invasive species and 
address other Great Lakes environmental problems. GLRI resources have also been used to 
double the acreage enrolled in agricultural conservation programs in watersheds where 
phosphorus riinotT contributes to harmful algal blooms in western Lake Erie. Saginaw Bay and 
Green Bay. Five Task Force agencies (EPA, Fish and Wildlife Service, National Oceanic and 
Atmospheric Administration, Natural Resources Conservation Service, and the Li.S. Army Corps 
of Engineers) received 85 percent of Gf.RI funds made available in Fiscal Years 20 1 0 through 
2014." 


The EPA transfers GLRI funds to other federal agencies in support of the program. These 
funds are intended to supplement - not supplant - other agency funding. Each Task Force agency 
then uses the funds to carry out GLRi work itself, or awards funds to recipients through financial 
agreements, such as grants or contracts. 

The second phase of the GLRI Action Plan is for Fiscal Years 2015 through 2019 and 
consists of five major focus areas: ( I ) Toxic Substances and Areas of Concern, (2) Invasive 
Species. (3) Nearshore Health and Nonpoint Source Pollution. (4) Habitat and Wildlife 
Protection and Restoration, and (5) Accountability. Education. Monitoring, Evaluation, 
Communication and Partnerships (Foundations for Future Restoration Actions). Each of the live 
focti-s areas has specific objectives, commitments, and measures of progress that are clearly 
identified within the Action Plan, 


The Toxic Substances and Areas of Concern Focus Area has the objectives of 
remediating, restoring, and dcli.sting Aretrs Of Concern (AOCs) and increasing knowledge about 
contaminants in the fish and wildlife of the Great Lakes. AOCs are locations that have 
experienced environmental degradation that results in an impairment of the area's ability to 
support aquatic life. The objectives ofthe Invasive .Species Focus Area are to prevent new 
introductions of invasive species, control established invasive species, and develop invasive 
species control technologies and refine management techniques. The Nonpoint Source Pollution 
Impacts on Nearshore Health Focus Area aims to reduce nutrient loads From agricultural 
watersheds and reduce untreated runoff from urban watersheds, while the Habitats and Species 
Focus Area aims to protect, restore, and enhance habitats to help sustain healthy populations of 
native species and maintain, restore, and enhance popniations of native species. I hc Foundations 
for Future Restoration Actions I'ocns Area was not previously addressed in the first GLRI Action 
Plan. Hie objectives of this new focus area are to en.surc climate resiliency of GLRI-funded 
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projects, educate the next generation about the Great takes ecosystem, and implement a science- 
based adaptive management approach for OLRI. 

The President’s budget for FY 2016 requested $250 million for GLFfS activities, $50 
million less than the enacted FY 2015 level of$300 million. 

G.AO REPORT 


In 20 1 3, the GAO reviewed and reported on the implementation of the GLRl and 
methods to assess GLRl progress, among other things. GAO concluded that EPA and the Task 
Force agencies have made strides but face significant challenges in ensuring the future success of 
the GLRl. Among other things, GAO found that infomiation in the Great Lakes Accountability 
System (GLAS), the GLRFs system for monitoring and reporting on GLRl progress, may not be 
complete and may prevent EPA from producing sufficiently comprehensive or useful 
assessments of GLRl progress. GAO also found that quantifying overall Great Lakes restoration 
is difficult and that it is often impossible to link specific environmental changes to specific 
projects or programs. 

In July 2015, GAO released a second report on the GLRl, reviewing the manner in which 
GLRl funds have been used since the program's initiation. The report examined the (I) amount 
of federal funds made available for the GLRl and expended for projects, (2) process the Task 
Force used to identify GLRl work and funding, and (i) information available about GLRl project 
activities and results. 

According to GAO’s 2015 report, in Fiscal Years 2010 through 2014, Congress provided 
$1,68 billion for the GLRl. As of January 2015. $1.15 billion had been expended on 2,123 
projects - about 68 percent of available funds. The Task Force agencies have not expended all of 
the funds made available for the GLRl for several reasons, chief among them being that many 
projects take several years to complete. GLRl funds are available for obligation for the fiscal 
year the appropriation was made, and the successive fi.scal year. After tliese two fiscal years of 
availability, GLRl funds can be irsed for .seven additional years in order to adjust the.se 
obligations in the event that events, such as extreme weather, cause a project to be completed 
later than planned. 


In addition to GLRl funds, federal agencies can receive budget authority to obligate and 
expend funds that contribute to the overall restoration of the Circal Lakes. Federal agencies have 
expended other funds ttn Great Lakes re.storation activities such as reducing atmospheric 
deposition and controlling the generation, transportation, storage, and disposal of hazardous 
wastes. GAO found that, while EPA has data on the amounts of GLRl funds allocated, obligated, 
and expended, data on other funds received, obligated, and expended by federal agencies for 
Grcat Lakes re.storation activities are not easily available for comparison. Budget crosscut reports 
prepared by the Office of Management and Budget have not identified federal agencies’ 
obligations and expenditures for Great Lakes restoration activities, as required by recent 
appropriations laws. Information on obligations and expenditures on other Great Lakes 
restoration activities could be valuable to Congressional decision makers even .several years 
later. Without this information it is not possible for decision makers to view GI RI funding in the 
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context of the fiinditig of overall Great Lakes restoration activities, because information on such 
activities would only be available from each agency, making less information readily available 
for Congressional oversight. 

The OAO’s 2015 report examined 19 projects funded through the GLRl and carried out 
by government agencies, nongovernmental organizations, and academic institutions to identify 
the activities GLRl funds were spent on and the results that w'ere achieved. 

The projects examined range from environmental education initiatives to habitat 
assessment, modeling, and restoration, to soil erosion and sediment control, to green 
infrastructure plans. At the time of the review, 16 of the 19 projects had been completed and 
three projects were ongoing. 

CjAO reported that the projects studied contributed to Great Lakes restoration efforts in a 
variety of ways, including - but not limited to - improving the ability of eco.systems to act as 
buffers to watersheds by reducing runoff, using climate simulations to explain how nutrients 
enter the Great Lakes, developing trapping technologies and protocols for invasive species in 
Great Lakes tributaries, reducing the lo.ss of sediments and nutrients, engaging teachers in 
comprehensive environmental education training, and building a commitment to stewardship 
among residents of the Great Lakes Basin. 

GAO also found that some of the monitoring and reporting data in the OLAS database is 
inaccurate, in part because ERA did not provide clear guidance on entering certain information 
and GLAS did not have data quality controls. GLAS limited users to reporting progress using a 
single measure, while GLRl projects may directly address multiple measures. This prevented 
EPA from collecting and reporting complete progress information on each of the measures 
addressed by GLRl projects. 

GAO recommended in its 20 1 5 report that EPA determine if it should continue using 
GLA.S or acquire a different system and ensure that the agency develops guidance for entering 
data and establishes data quality control activities. EPA took action to address these 
recommendations as GAO completed its work on the report, in May 2015, EPA replaced GLAS 
with the Environmental Accomplishments in the Great Lakes (EAGL) information system. The 
new system was accompanied by guidance on information entry and plans to establish data 
control activities for ensuring reliability of the new system. GAO reviewed the actions taken by 
EPA and determined that the recommendations had been addressed. As a result. GAO removed 
the recommendations from the final report. GAO had no additional recommendations in the final 
report. 


CHALLENGES 


According to an August 2015 letter from the board ofdirectors ofthc Great Lakes 
Commission (Commission) to the Administrator of the EPA, Gina McCarthy, one ofthc main 
challenges being faced by the GLRl is insufficient coordination and consultation with the states. 
The Commission believes that a symptom of this issue is limited funding to the states from the 
GLRl to support the incrca.sing volume of Great Lakes work that has become the responsibility 
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of the states. In addition, the Commission indicates that there arc some concerns that available 
GLRI funds are not always given to projects that appropriately address the objectives of the 
CiLRI Focus Areas. 

According to the Commission, the states are more than just stakeholders - they have 
sovereign authorities and regulatory responsibilities for the Great Lakes. The states arc called on 
to support, coordinate, permit and sometimes manage GLRI projects underway within their 
Jurisdiction, even when they are not directly receiving funds to implement these activities. 

Some initial suggestions put forward by the Commission to alleviate these concents 
related to the federal-stale partnership include more regular, collective consultation between the 
stales and federal agencies; participation of state representatives on the Regional Working Group 
or creation of a state subgroup; and annual state-specific meetings with federal agencies to 
identify and coordinate investments within their jurisdiction, as currently done to support state 
programs to address the AOCs. 

Restoration will be a long-term etTort and, in the meantime, environmental and public 
health problems persist in the Great Lakes ecosystem. 


WITNESSES 
Panel I 


Mr. Chris Koricski 

Director, Great Lakes National Program Office 
U.S. Environmental Protection Agency 
Chicago, Illinois 

Mr. Jose Alfredo Gomez 
Director. Natural Resources and Environment 
l;.S. Government Accountability Office 
Washington. D.C. 

Mr. Tony Kramer 

Acting Regional Conservationist, Northeast Region 
Natural Resource Conservation Service 
Washington, D.C. 

Panel II 


Mr. .Ion W. Allan 
Acting Chair 
Great Lakes Commission 


6 



Xlll 


The Honorable John Dickert 
Mayor of the City of Racine 
Racine, Wisconsin 

Mr. Ed Wolking, Jr. 

Executive Director 

Great Lakes Metro Chambers Coalition 

Mr. Douglas Busdeker 
Director 

Ohio Agribusiness Association 

Mr. Qiad Lord 
Policy Director 

Healing Our Waters-Great Lakes Coalition 
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THE GREAT LAKES RESTORATION INITIA- 
TIVE: A REVIEW OF THE PROGRESS AND 
CHALLENGES IN RESTORING THE GREAT 
LAKES 


WEDNESDAY, SEPTEMBER 30, 2015 

House of Representatives, 

Subcommittee on Water Resources and 

Environment, 

Committee on Transportation and Infrastructure, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2156, Rayburn House Office Building, Hon. Bob Gibbs (Chairman 
of the subcommittee) presiding. 

Mr. Gibbs. Good morning. The Subcommittee on Water Re- 
sources and Environment will come to order. 

We welcome our panels. We have two panels today, but we will 
first have some opening remarks. 

The hearing today is about the Great Lakes Restoration Initia- 
tive. It’s a review of progress and challenges in restoring the Great 
Lakes. 

The Great Lakes, of course, are a vital source for both the United 
States and Canada to move goods; supply drinking water for indus- 
trial and agricultural purposes, a source of hydroelectric power, 
and swimming and other recreational activities. 

But the industrialization and development of the Great Lakes 
over the past 200 years has had an impact on water quality in the 
Great Lakes. 

The Great Lakes are a high priority to our Members from Min- 
nesota, Wisconsin, Michigan, Illinois, Indiana, Ohio, Pennsylvania 
and New York, particularly in those districts that border the lakes. 
However, the Great Lakes are also important to our entire Nation. 

The Great Lakes are the largest surface freshwater system on 
the earth, with 6 quadrillion gallons of water. The Great Lakes ac- 
count for approximately 20 percent of the world’s freshwater supply 
and approximately 90 percent of the U.S. freshwater supply. 

Thirty-five million people live in the Great Lakes region, rep- 
resenting roughly one-tenth of the U.S. population and one-quarter 
of the Canadian population. The lakes are the primary water sup- 
ply for most of these people. 

The Great Lakes constitute the largest inland water transpor- 
tation system in the world, and have played an important role in 
the economic development of both the United States and Canada. 

( 1 ) 
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According to some estimates, the Great Lakes help support more 
than $200 billion a year in economic activity in the region, and con- 
tribute nearly a quarter of the Nation’s exports and 27 percent of 
the U.S. gross domestic product. Over 200 million tons of cargo are 
shipped annually through the Great Lakes. 

The Great Lakes present a unique environmental challenge. Leg- 
acy issues, including the buildup of toxic substances in lake sedi- 
ments in areas of concern, and the introduction of invasive plant 
and animal species, are impacting the Great Lakes. More than 180 
invasive aquatic species have become established in the Great 
Lakes, including at least 25 major nonnative species of fish and 
zebra mussels, which invade and clog water intake pipes, costing 
water and electric generating utilities $100 million to $400 million 
a year in prevention and remediation efforts. 

Efforts to improve the Great Lakes water quality and restore the 
health of the Great Lakes ecosystem are proceeding through coop- 
erative efforts with Canada as well as through the efforts of nu- 
merous Federal, State, tribal, local, and private parties. 

The EPA [Environmental Protection Agency], Army Corps of En- 
gineers, Fish and Wildlife Service, the National Oceanic and At- 
mospheric Administration, the U.S. Geological Survey, the Natural 
Resources Conservation Service, the Great Lakes States, local com- 
munities, industry, and other parties all are involved. With so 
many parties involved in trying to restore the Great Lakes, coordi- 
nation of the effort can be difficult. 

To improve coordination, in 2004, the President signed an Execu- 
tive order creating the Great Lakes Interagency Task Force. The 
Executive order called for the development of outcome-based goals 
like cleaner water, sustainable fisheries, and system biodiversity, 
and called on the task force to ensure Federal efforts are coordi- 
nated and target measurable results. 

The task force, under the lead of EPA, brings together 11 Federal 
agencies responsible for administering more than 140 different pro- 
grams in the Great Lakes region, to provide strategic direction on 
Federal policy, priorities, and programs for restoring the Great 
Lakes. 

Congress has enacted more than 30 Federal laws specifically fo- 
cused on Great Lakes restoration and there are currently more 
than 200 programs that provide funding and resources to Great 
Lakes States for restoration activities. 

In 2010, the task force released an action plan, as part of the 
new Great Lakes Restoration Initiative, to accelerate efforts to pro- 
tect and restore the Great Lakes. More than 2,000 projects have 
been funded to date through the first action plan. 

In September 2014, the Federal agencies released an updated ac- 
tion plan II, which summarizes the actions that the Federal agen- 
cies plan to implement during fiscal years 2015 through 2019, 
using Great Lakes Restoration Initiative funding. 

This action plan aims to strategically target the five biggest 
threats to the Great Lakes ecosystem and to accelerate progress to- 
ward long-term goals. The five focus areas in summary include: 
toxic substances, invasive species, nonpoint source pollution, habi- 
tat restoration, and accountability and education. 
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Since the beginning of the Great Lakes Restoration Initiative, 
there has been a concern voiced by some that restoration activities 
have slowed or even been halted due to a lack of coordination 
among the Federal agencies that encompass the task force. Other 
critiques include a lack of communication between the Federal task 
force and their partners in State governments. 

In response to my requests, the Government Accountability Of- 
fice conducted a review of Great Lakes Restoration Initiative imple- 
mentation and prepared reports of its findings in 2013 and July of 
this year. 

Our colleague. Congressman David Joyce, introduced H.R. 223 to 
amend the Great Lakes program provisions under section 118 of 
the Clean Water Act to formally authorize the Great Lakes Res- 
toration Initiative for 5 years, and to carry out projects and activi- 
ties for Great Lakes protection and restoration. 

Under this legislation, the Environmental Protection Agency is to 
collaborate with other Federal partners, including the Great Lakes 
Interagency Task Force, to select the best combination of projects 
and activities for Great Lakes protection and restoration. 

This hearing today is intended to review the progress of the 
Great Lakes Restoration Initiative and to hear from witnesses on 
the implementation of the GLRI program and the types of improve- 
ments that need to be made to the program. 

I look forward to hearing from the witnesses, and at this time 
I recognize my ranking member from California, Mrs. Napolitano. 

Mrs. Napolitano. Thank you. Chairman Gibbs, for today’s hear- 
ing on the Great Lakes Restoration Initiative, and thus providing 
the subcommittee with a chance to review the progress made in the 
restoration of one of our Nation’s greatest resources, the Great 
Lakes. 

Welcome to our witnesses and I look forward to hearing your tes- 
timony and to engaging dialogue on this very successful program. 

The Great Lakes Restoration Initiative, known as GLRI, was or- 
ganized in 2010 to coordinate the multitude of efforts already un- 
derway to protect and restore the Great Lakes, the world’s largest 
system of fresh surface water and the source of drinking water for 
over 40 million Americans. 

As we can imagine, the economic importance of the Great Lakes 
to the country cannot be overstated. The 4.3 million recreational 
boats registered in the Great Lakes alone create nearly $16 billion 
in economic activities each year. That supports 107,000 jobs annu- 
ally. 

Specifically, the program was created to clean up toxins and ad- 
dress areas of concern, combat invasive species, of which I am very 
interested in how you combat the quagga mussel issue because 
that’s California’s biggest issue and some of the Western States; to 
protect watersheds from pollutant latent runoff; restore wetlands 
and track progress; education, especially on invasive species, I 
think; and collaboration with strategic partners, including State 
and local governments and other stakeholders. 

During the first 5 years of this program, $1.68 billion of Federal 
funding was allocated to over 2,100 projects that were implemented 
to improve water quality, control or eradicate harmful, invasive 
species, and restore valuable ecosystems. 
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In that time and because of Federal support, the Great Lakes 
Restoration Initiative has enjoyed the following accomplishments: 

Five areas of concern have been removed from the list of con- 
taminated areas. 

Forty-two beneficial use impairments in 17 areas of concern were 
removed. 

Target level control populations have been reached for multiple 
invasive species, including the bighead carp, sea lamprey, and em- 
erald ash borer. Interesting. 

Federal and State local partners increased the number of acres 
of farmland enrolled in agricultural conservation programs in pri- 
ority watersheds by more than 80 percent. 

More than 100,000 acres of wetlands and 48,000 acres of coastal, 
upland and island habitat are now protected. 

While much more work remains to be done, these are demon- 
strable successes, and I commend today’s witnesses for their dedi- 
cation to the success of this program. 

In September 2013, GAO [U.S. Government Accountability Of- 
fice] released a report recommending EPA develop a more com- 
prehensive and useful progress assessment tool for demonstrating 
the program’s accomplishment. Understand that we look at some 
of these things, and we want to understand it and not have to ask 
questions about what does it mean. 

GAO found that the GLRI monitoring system at the time may 
have been deficient, but also found as GAO and others have noted 
that quantifying overall restoration progress in the Great Lakes is 
a very difficult task and that it’s often impossible to link specific 
environmental changes to specific programs or projects, which some 
are long term. 

Again, earlier this year the GAO concluded an extensive study of 
the use of these funds. It examined the amount of the funds avail- 
able for projects and processes used by GLRI to identify projects 
and the GLRFs reporting tools. 

I am very pleased to say that EPA took action to address — thank 
you very much — the recommendations made by the draft GAO re- 
port prior to the release of the report and, in doing so, established 
a new system for entering data and created new data control meth- 
ods. 

Having undertaken these efforts, EPA and its partners will be 
better able to track and demonstrate the success of the program. 

So in the 5 short years since this program’s inception, commu- 
nities throughout the Great Lakes region have enjoyed measurable 
results that have made a difference in the lives of their citizens 
and their economy. 

One might ask what has made the difference, and to answer this 
question, I point to the GAO report published in September 2004, 
which found that the lack of clearly defined organizational leader- 
ship posed a major obstacle and that coordinating existing restora- 
tion efforts across the many participating organizations was a sig- 
nificant challenge. 

So we need to be able to address that so that we can understand 
it when we are able to go through and look at what improvements 
and what challenges have been addressed. 
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I would argue that today you have overcome these challenges. 
Simply put, this is one of the most influential, coordinated inter- 
agency efforts in the country and stands as an example of what we 
can achieve when multiple partners agree, work together toward a 
common goal, politics aside. 

Again, I welcome our witnesses and thank you for your testi- 
mony. 

And, Mr. Chairman, I yield back. 

Mr. Gibbs. Thanks. 

Before I recognize our witnesses, we have a little bit of house- 
keeping. I ask unanimous consent that the hearing record be kept 
open for 30 days after this hearing in order to accept written testi- 
mony for the hearing record. Is there objection? 

[No response.] 

Mr. Gibbs. Without objection, so ordered. 

I also ask unanimous consent that written testimony submitted 
on behalf of the following parties be included in this hearing 
record: David Ullrich, executive director of the Great Lakes and St. 
Lawrence Cities Initiative; Clarence Anthony, the CEO and execu- 
tive director of the National League of Cities; Matthew Chase, the 
executive director of the National Association of Counties; Tom 
Cochran, the CEO and executive director of the U.S. Conference of 
Mayors; Joanna Turner, the executive director of the National As- 
sociation of Regional Councils; Tracy Mehan, the executive director 
for government affairs for the American Water Works Association; 
John Hall, the executive director of the Center for Regulatory Rea- 
sonableness; Christopher Rissetto, general counsel for the Center 
for Regulatory Reasonableness; and Adam Krantz, the CEO of the 
National Association of Clean Water Agencies. 

Is there objection? 

[No response.] 

Mr. Gibbs. Without objection, so ordered. 

Today we have two panels. Our first panel is Mr. Chris Korleski. 
He is the Director of the Great Lakes National Program Office, the 
U.S. Environmental Protection Agency in Chicago, and also a 
former director of the Ohio EPA when I was in the legislature. 

We also have Mr. Jose Gomez. He is the Director of Natural Re- 
sources and Environment of the U.S. Government Accountability 
Office in Washington, DC. 

And Mr. Tony Kramer, who is the Acting Regional Conserva- 
tionist for the Northeast region of the National Resources Con- 
servation Service in Washington, DC. 

Welcome, panelists, and Mr. Korleski, the floor is yours. 

And pull it up closer. In this room sometimes it is hard to hear. 

TESTIMONY OF CHRIS KORLESKI, DIRECTOR, GREAT LAKES 
NATIONAL PROGRAM OFFICE, U.S. ENVIRONMENTAL PRO- 
TECTION AGENCY; JOSE ALFREDO GOMEZ, DIRECTOR, NAT- 
URAL RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT 
ACCOUNTABILITY OFFICE; AND TONY KRAMER, ACTING RE- 
GIONAL CONSERVATIONIST, NORTHEAST REGION, NATURAL 
RESOURCES CONSERVATION SERVICE 
Mr. Korleski. Is the volume OK? Can everyone hear me? 
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Well, good morning, Chairman Gibbs, Ranking Member 
Napolitano, and members of the subcommittee. My name is Chris 
Korleski, and I am pleased to serve as the Director of U.S. EPA’s 
Great Lakes National Program Office, or as we call it, GLNPO. 

I am very pleased to be here this morning to discuss the remark- 
able progress that has been made under the Great Lakes Restora- 
tion Initiative, or as we know it, the GLRI. 

The GLRI was launched in 2010 to accelerate efforts to protect 
and restore the largest system of freshwater in the world — to pro- 
vide additional resources to make progress toward the most critical 
long-term goals for this important ecosystem. 

Since its inception, the GLRI has been a catalyst for unprece- 
dented Federal agency coordination to the GLRI Interagency Task 
Force and the GLRI Regional Working Group, both of which are led 
by EPA. This unprecedented coordination has led to unprecedented 
results. 

During the first 5 years of the initiative, GLRI resources have 
supplemented agency -based budgets to fund over 2,600 projects in 
five focus areas. 

Focus Area 1, toxic substances in areas of concern. Federal agen- 
cies and their partners delisted three areas of concern, what we 
call AOCs, and completed all of the physical work that will lead to 
the delisting of three additional AOCs. That is a major change from 
the 25 years before the initiative when only one AOC was cleaned 
up and delisted. 

It is our hope that we can keep this momentum going and ulti- 
mately achieve the delisting of all the remaining AOCs. 

Focus Area 2, invasive species. Federal agencies and their part- 
ners engaged in an unprecedented level of activity to prevent new 
introductions of invasive species, including Asian carp, into the 
Great Lakes ecosystem. Asian carp are a significant threat to the 
ecological health of the Great Lakes and its multibillion-dollar 
sports fishery, and the GLRI provides support to the Asian Carp 
Regional Coordinating Committee to prevent bighead and silver 
carp from becoming established in the Great Lakes ecosystem. 

To date monitoring has not found any established, self-sustaining 
populations of silver or bighead carp in the Great Lakes. Neverthe- 
less, the threat of Asian carp entering the Great Lakes continues, 
and the Federal partners are eager to continue the work necessary 
to keep them out of the Great Lakes. 

Focus Area 3, nearshore health and nonpoint source pollution. 
Federal agencies and their partners targeted activities to reduce 
phosphorus runoff from farmland which contributes to harmful 
algal blooms in western Lake Erie, Saginaw Bay, and Green Bay. 

Federal agencies used GLRI support to increase the number of 
acres of farmland enrolled in agricultural conservation programs in 
GLRI priority watersheds by more than 70 percent. 

Focus Area 4, habitat and wildlife protection and restoration. 
Federal agencies and their partners protected, restored and en- 
hanced more than 100,000 acres of wetlands and 48,000 acres of 
coastal, upland and island habitat. Over 500 barriers were removed 
or bypassed in Great Lakes tributaries enabling access by fish and 
other aquatic organisms to over 3,400 additional miles of river. 
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These activities have accelerated the restoration of native fish 
and wildlife populations to self-sustaining levels. 

Focus Area 5, accountability, education, monitoring, evaluation, 
communication and partnerships. Maybe you can see why we 
changed the name in the next action plan. 

Federal agencies and their partners implemented “teach the 
teacher” activities and helped science teachers throughout the 
basin incorporate Great Lakes-specific material into their class cur- 
ricula. But what’s next? 

Well, the first 5 years of the GLRI have achieved remarkable 
progress. The Federal agencies are already well underway imple- 
menting the GLRI Action Plan II, which summarizes the actions 
that Federal agencies will implement during fiscal years 2015 
through 2019. These actions will build on restoration and protec- 
tion work carried out under the first action plan with a continuing 
focus on cleaning up AOCs, preventing and controlling invasive 
species, reducing nutrient runoff, and restoring habitat. 

We have modified Focus Area 5, and while we will continue to 
educate educators about the Great Lakes, Focus Area 5 now more 
directly incorporates an adaptive management approach into the 
GLRFs implementation. 

It also requires that GLRI projects take into account the need for 
resiliency in the face of climate change. 

Action plan II is tighter and more focused than action plan I in 
large part because it incorporates suggestions for stren^hening the 
GLRI that were contributed by the Great Lakes Advisory Board, 
U.S. EPA Science Advisory Board, GAO, the Congressional Re- 
search Service, States, tribes, municipalities, and the general pub- 
lic. 

We are committed, devoted to improving the implementation of 
the initiative and have recently adopted new budgeting and plan- 
ning processes that will provide for a closer working relationship 
between Federal agencies and their State and tribal partners to en- 
sure that appropriate projects are being prioritized and imple- 
mented. 

Thank you. Chairman Gibbs, Ranking Member Napolitano, and 
members of the committee. I look forward to your questions. 

Mr. Gibbs. Thank you. 

Mr. Gomez, the floor is yours. 

Mr. Gomez. Chairman Gibbs, Ranking Member Napolitano, and 
members of the subcommittee, good morning. I am pleased to be 
here today to discuss our work on the Great Lakes Restoration Ini- 
tiative. 

The Great Lakes, as can be seen in the screens, is the largest 
system of freshwater in the world, and it provides economic and 
recreational benefits to millions of people. Decades of industrial 
and agricultural activities in the region have left a legacy of con- 
tamination. 

In addition, more than 180 nonnative species have become estab- 
lished in the Great Lakes, some of which have caused extensive ec- 
ological and economic damage. 

The Great Lakes Restoration Initiative, as has been noted, was 
created to accelerate restoration by addressing issues such as water 
quality contamination and invasive species that continue to threat- 
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en the health of the Great Lakes ecosystem. The restoration is 
overseen by the Great Lakes Interagency Task Force and is chaired 
by the Environmental Protection Agency. 

So my statement today summarizes the results of our two reports 
on the topic. I would like to make three key points about the GLRI, 
the initiative: first, the funding and monitoring and reporting; two, 
the process used to identify restoration work; and, three, informa- 
tion available about Great Lakes restoration project activities and 
results. 

The first point is that nearly all of the $1.68 billion in Federal 
funds in fiscal years 2010 to 2014 have been allocated, and as it 
can be seen in the next slide, EPA and the task force agencies have 
made funding available to a range of recipients. We found that the 
Great Lakes Interagency Task Force agencies conduct restoration 
work themselves or by awarding funds to recipients through finan- 
cial agreements, such as grants, cooperative agreements or con- 
tracts. 

EPA and the other 10 agencies have since expended $1.15 billion 
for over 2,100 projects. 

With regard to monitoring and reporting, we found that some in- 
formation on restoration projects in EPA’s database is inaccurate 
and may not be complete, which may prevent EPA from producing 
comprehensive or useful assessments of progress. 

We recommended that EPA capture more complete information 
on progress, which the agency did. In May of 2015, EPA replaced 
its old database with a new information system. 

Second, with regards to the process for selecting each agency’s 
Great Lakes restoration work, this process has evolved since fiscal 
year 2010 to emphasize interagency discussion. Originally, each 
agency made its own project and funding decisions in agreement 
with the task force. 

Now, multiple agency subgroups discuss and decide what work 
should be done. In fiscal year 2012, the task force created sub- 
groups to discuss and identify work on three priority issues. The 
first issue was cleaning up severely degraded locations, called areas 
of concern, which we have heard about already. 

Number two is preventing and controlling invasive species. 

And three is reducing nutrient runoff from agricultural areas. 

According to EPA, the focus on priority issues allowed for two 
areas of concern, the White Lake and Deer Lake areas in Michigan, 
to be targeted for accelerated cleanup. Both were delisted in 2014. 

Third, the task force has made some project information avail- 
able to Congress and the public in three accomplishment reports 
and on its Web site. 

In addition, individual agencies collect information on activities 
and results, although this information is not collected and reported 
by EPA. 

Of the 19 projects that we reviewed, 8 reported results directly 
linked to restoration, such as improved methods for capturing sea 
lamprey, an invasive species that can kill up to 40 pounds of fish 
in its lifetime. The remaining 11 reported results that can be indi- 
rectly linked to restoration. That is, the results may contribute to 
restoration over time. 
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In summary, the U.S. has committed enormous resources to re- 
store the health of the Great Lakes ecosystem with some progress. 
Currently the restoration effort is in a period of transition, as EPA 
and the task force agencies are using a new action plan, new sub- 
groups to identify work in funding, and a new system to collect in- 
formation on projects. 

Great Lakes restoration is an ongoing, long-term effort. As such, 
it can benefit from continued congressional oversight. 

Mr. Chairman, Ranking Member Napolitano, and members of the 
subcommittee, this completes my statement. I would be pleased to 
answer questions. 

Mr. Gibbs. Thank you. 

Mr. Kramer, the floor is yours. Welcome. 

Mr. Kramer. Thank you and good morning. Mr. Chairman, 
Ranking Member, and distinguished members of the subcommittee, 
thank you for the opportunity to appear before you today to discuss 
the Great Lakes Restoration Initiative and the role of the Natural 
Resources Conservation Service within the U.S. Department of Ag- 
riculture. 

At NRCS, we know that voluntary private lands conservation is 
making a difference so that producers can sustain highly produc- 
tive agriculture while making progress protecting and improving a 
Nation’s natural resources. As Acting Regional Conservationist for 
the Northeast region, I have the privilege of serving multiple 
States, including Ohio and even Michigan. 

I was raised on a farm in northwest Ohio and graduated from 
the Ohio State University with a bachelor’s degree in agriculture. 
I have worked with NRCS in many capacities over 30 years, and 
I understand personally the conservation work my agency performs 
on private lands. 

This is a great time for conservation, and I welcome the oppor- 
tunity to share this with you today. 

At NRCS, our conservationists work with State and local part- 
ners, as well as private organizations to deliver conservation, tech- 
nical, and financial assistance to private landowners on a purely 
voluntary basis. In fiscal year 2014, NRCS provided technical as- 
sistance to over 135,000 customers nationwide to address natural 
resource objectives on almost 60 million acres of farm, ranch and 
forest land. 

NRCS technical and financial assistance is delivered to private 
landowners primarily through programs authorized by the Farm 
bill, which include the Environmental Quality Incentives Program, 
the Conservation Stewardship Program, and the Agricultural Con- 
servation Easement Program. 

This assistance helps producers plan and implement a variety of 
conservation practices, such as cover crops, no-till, removing 
invasive species and restoring wetlands. 

GLRI complements the significant investment made by NRCS 
within the Great Lakes region. Since 2010 and through 2014, GLRI 
has provided an additional $106 million in financial and technical 
assistance for conservation through the interagency agreement be- 
tween NRCS and EPA. This was used to fund over 1,500 contracts 
with producers committing to implement conservation practices in 



10 


over 300,000 acres within the Great Lakes Basin and to provide di- 
rect technical assistance to producers and landowners. 

NRCS works very closely with partners across the country and 
in the Great Lakes to maximize the Federal investment and lever- 
age that with non-Federal contributions. Within the context of 
GLRI, between fiscal years 2010 and 2014, NRCS has leveraged 
about $7 million of the GLRI funds in agreements with partners 
to increase the impact of the Federal investment in conservation. 

Mr. Chairman and members of the subcommittee, thank you for 
this opportunity to appear before you today. Conservation con- 
tinues to be a solid investment in our Nation’s future. GLRI and 
other NRCS conservation programs and activities supported by 
Congress and the administration have demonstrated success to 
helping farmers, ranchers and private forest owners achieve their 
production and operational goals in balance with nature, with the 
natural resource objectives which provide benefits for the rural 
communities and the Nation as a whole. 

I will be very happy to respond to any of your questions at this 
time. 

Thank you. 

Mr. Gibbs. I thank you. 

And I will start out with questions. 

First of all, I want to thank Mr. Gomez for the report that we 
requested from your office. It was very helpful. 

I recognize that the EPA is implementing some of what you men- 
tioned and you also mentioned in your report that they imple- 
mented a big initiative before the final report came out because of 
the draft report, and I want to talk about that just for a minute 
and then I will get to another issue. 

In your report you talk about sharing future success and the 
challenges, and needing the EPA to address the issue. It is about 
communication between the different agencies and States. Mr. 
Korleski created subgroups from my understanding, the way I read 
this, and so hopefully the intent is that the subgroups are working 
together, communicating, because what we have heard, and I think 
what Mr. Gomez and the study determined, is that one hand did 
not know what the other hand was doing. 

So do you want to elaborate a little bit about the functioning and 
the mechanism going forward with the subgroups? 

Mr. Korleski. Mr. Chairman, thank you. 

Yes, I think what my colleague was referring to is that in the 
early years of GLRI there was more of what we would call an allo- 
cation approach where each agency would have its own projects 
that it would like to do, and then we would get together and talk 
about how much money should go to each agency to let them do 
their projects. 

I am simplifying, but that is the way it worked. 

I think come 2011, there was a consensus that, wait a minute; 
this is not the best way to do this. This idea of having agencies sort 
of saying, “We want to do these projects,” was not we think as good 
as saying, “Let us all work together and figure out, looking at that 
ecosystem as a whole, what is the work that should be prioritized 
without regard to what this agency would like to accomplish or 
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what that agency would like to accomplish. What should we as the 
GLRI accomplish?” and prioritizing that. 

So that is what resulted in, I think, much more of a collahorative 
approach. The subgroups were created to focus on what we agreed 
were priority areas like AOCs. 

Mr. Gibbs. Excuse me. The subgroups would consist of different 
agencies, the EPA, NOAA [National Oceanic and Atmospheric Ad- 
ministration] and all? 

Mr. Korleski. So if I understand your question, when I think of 
a subgroup, I think of a subgroup within the Regional Working 
Group. So the Regional Working Group made up of EPA, NOAA, 
the Corps of Engineers. There are representatives from those agen- 
cies on those subgroups for, again, AOCs, invasive species, what- 
ever it might be. 

So that way all of the agencies were focused. 

Mr. Gibbs. I think that is a good way to go forward. 

Mr. Korleski. Yes. 

Mr. Gibbs. That was one of the criticisms of the report. 

But to take that further, I think the Great Lakes Restoration Ini- 
tiative Action Plan for 2015 to 2019 does not include targets to 
measure any progress. If the EPA and the task force do not have 
targets, how are they going to measure? 

You do not have in this new action plan specific targets, goals. 
Am I understanding that right? 

Mr. Korleski. Mr. Chairman, no, there are targets in the action 
plan. If I can briefly, in the new action plan, specifically, there are 
five focus areas. There are 12 objectives. There are 22 commit- 
ments. There are 34 measures of progress, and 10 of those meas- 
ures of progress have annual targets where we are actually trying 
to hit numbers, for example, the number of AOCs where all of the 
work has been completed or the number of BUIs [beneficial use im- 
pairments] removed. 

So there are most definitely targets and objectives within action 
plan II. 

Mr. Gibbs. OK. I wanted to ask a question on the algae issue in 
western Lake Erie. Can you describe to the subcommittee how the 
EPA shows deference to the expertise of other Federal agencies for 
funding these activities? 

For instance, the EPA recognizes NOAA as the agency with the 
expertise related to harmful algal blooms. Why is it important that 
that one agency not be given sole discretion over the GLRI activi- 
ties? 

Mr. Korleski. Mr. Chairman, I think a number of the agencies 
have expertise in areas pertinent to harmful algal blooms. NOAA, 
for example, I think has great expertise in areas, such as satellite 
monitoring and monitoring the bloom. 

In fact, after the Toledo drinking water crisis in 2014, we very 
quickly freed up about $12 million in GLRI funds to devote. For ex- 
ample, some of that money went to NOAA so they could improve 
their ability to monitor algae and microsystem levels in the Toledo 
area. We provided money to USGS [U.S. Geological Survey] to do 
more stream monitoring, to measure the amount of phosphorus get- 
ting into Lake Erie, which USGS is extremely good at. 



12 


NRCS was provided with additional funds because our colleagues 
at NRCS are very good at getting 

Mr. Gibbs. My last question I wanted to just go to Mr. Kramer. 

What would it take to reduce the amount of nutrients entering 
the Great Lakes to prevent the algae blooms that have occurred in 
the last few years? 

Mr. Kramer. That is a good question. Eliminating it, I do not 
know if that is going to be possible. I think we have an opportunity 
here to reduce the impact, maybe the duration. 

Just since 2010 to 2013, the GLRI funding that was provided to 
NRCS has reduced, we estimate, the nitrogen entering into the 
Great Lakes by over 3.5 million pounds and over 600 pounds of 
phosphorus. 

Now, the algal blooms still develop. There are many other 
sources. It is not just agriculture. 

Mr. Gibbs. Yes. 

Mr. Kramer. There’s residential. There’s commercial. There’s 
what we call legacy phosphorus, which there is phosphorus sitting 
in Lake Erie, you know, in the sediment, on the ground or under 
the surface, and turbidity, water, air temperature, water depth, 
sunlight, all have an impact on whether that comes up. 

Mr. Gibbs. Are we noticing more dissolved phosphorus compared 
to maybe phosphorus attached to the sediment? Is dissolved phos- 
phorus more of an issue than it was in previous years? 

Mr. Kramer. I can’t answer that. I do not know that we have 
made that distinction. Congressman. 

Mr. Gibbs. OK. 

Mr. Kramer. But we have reduced and we are looking at other 
methods and processes. We do know that a lot of the dissolved 
phosphorus gets out in the tile. 

Mr. Gibbs. Pardon? 

Mr. Kramer. Gets out in the tile, through the farms, and as of 
right now Ohio has just with assistance from GLRI funding entered 
into agreement with the Ohio Farm Bureau to do demonstration 
farms, you know. So there are a lot of different things going on. 

Mr. Gibbs. Yes, I know. The Ohio Farm Bureau put up $1 mil- 
lion towards that. 

Mr. Kramer. Yes. 

Mr. Gibbs. This is my last question before I yield to my ranking 
member. 

On these programs, can you kind of elaborate, voluntary versus 
regulatory, mandatory? You know, what is the best fit? What is the 
best way to address this issue? 

Mr. Kramer. Well, for me it is voluntary, at least when it comes 
to private landowners, private agricultural farms. I think the vol- 
untary approach works. 

One good example of why it works, and this is not just in the 
Western Lake Erie Basin or the Great Lakes but across the coun- 
try, every single one of the programs that NRCS offers is well over- 
subscribed. We have backlogs forever. 

People want to participate. They want to put conservation on 
their ground, and they want some assistance to do that, and we 
have shown that it does work. 
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Mr. Gibbs. And I will concur with that, being a farmer, and I 
would also just in closing say that, you know, farmers drink the 
water first. 

Mr. Kramer. That is right. 

Mr. Gibbs. I mean, it is on the land because all of their wells are 
where they are getting it, and it is just critical. And they want to 
do the best for the environment. We have seen that with best man- 
agement practices, no-till, and a bunch of things that are hap- 
pening. 

And my concern has been, especially with the WOTUS rule, 
when you come down with a heavy hammer at some point you just 
overburden them with redtape and bureaucracy. They will throw 
their hands up in the air and they are not going to do what they 
would have done voluntarily. I am really concerned with the 
WOTUS rule that we can actually go backwards in water quality 
with the strides we have made. 

So I yield to my ranking member. 

Mrs. Napolitano. Thank you, Mr. Chairman. 

And on that note, Mr. &amer, one of the things that a pilot 
project in California is looking at is on-site new technology that 
might clean the runoff, recycle the runoff right from the farms. 

Is there anything being looked at or touted or at least considered 
as part of the assistance to the farmers? 

Mr. Kramer. The one thing that we are doing that is not actually 
cleaning, but what we called edge of field monitoring, which we 
now do within NRCS. That allows, on the farms, they can monitor 
the nutrient loads that are coming off that farm. 

We have looked at things such as bioreactors and things of that 
nature in the ground, subsurface, to clean it, but what you are re- 
ferring to I am not aware of, but it is a possibility. We could look 
at those different methods and processes, and within NRCS what 
we typically do is take a look at something like that. If it provides 
merit, we can try it on a pilot basis. 

Mrs. Napolitano. Well, I will check, but it was supposed to be 
a pilot in Bakersfield by the Costner, the group that did the Bridge 
petroleum spill. 

Mr. Kramer. OK. 

Mrs. Napolitano. So that might bring some change. 

In the algae bloom, is not probably the temperature also respon- 
sible for the creation of a lot more of the algae? 

Mr. Kramer. Yes, yes. The water temperature, air temperature. 
I think we avoided it a lot this year because we did not have as 
much duration of hot, humid days, and we had some winds that 
kind of, you know, stirred the lake a little bit. At least that is from 
the reports from NCAA that we receive on a pretty regular basis. 

Mrs. Napolitano. And I notice, and I am sorry but my time is 
running, and I want to be sure that I take in all the questions that 
I have in mind, but in the runoff, going back to the runoff, the fact 
that there are more effective ways of partners working together to 
combat the runoff, what else is being done to be able to help farm- 
ers and the ability to restrict the amount of runoff into the streams 
and rivers? 

Mr. Kramer. Well, I think, you know, one of the big things that 
we do is not just controlling the runoff. It is what is being applied. 
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Mrs. Napolitano. OK. 

Mr. Kramer. You know, only apply what you absolutely need 
through our nutrient management standard specification, which is 
a widely used practice throughout the basin and throughout the 
Great Lakes. 

So what is being delivered on the field should be controlled first, 
and a lot of producers are doing that. 

Mrs. Napolitano. Of course, there are great results, but some 
are saying that GLRI is going after the low-hanging fruit, and 
what remains is going to be a bigger challenge. Can you explain? 

Mr. Kramer. I believe maybe it is kind of what I referred to be- 
fore. We have developed a Conservation Effects Assessment Project 
that we have done, and our scientists have estimated that for 
Western Lake Erie Basin alone, if we treated every single agricul- 
tural farm, we would still only reduce the nutrients by 40 percent. 

So I guess what I am trying to say is that maybe what that 
statement is referring to is even in doing everything that we could 
do, there are still so many other factors involved that we are not 
going to be able to get there. 

Mrs. Napolitano. Do you have an idea of how many farms are 
voluntary for partners? Is it a percentage? 

You mentioned it was voluntary. 

Mr. Kramer. Yes, yes. I do not have that with me, but we could 
provide that. 

Mrs. Napolitano. It would be nice to know. 

Mr. Kramer. The number of producers in the Great Lakes that 
are actually working with us, yes. We could provide that informa- 
tion. 

Mrs. Napolitano. Thank you. 

Mr. Kramer. Yes. 

Mrs. Napolitano. Mr. Korleski, your testimony notes that action 
plan II incorporates fresh approaches. Can you describe the 
science-based adaptive framework you plan to use and when do you 
feel that it is going to be implemented? 

Mr. Korleski. Yes, Ranking Member. I think adaptive manage- 
ment is a fancy way of saying learn as we go, learn from your mis- 
takes, learn from what works, learn from what does not work. 

Mrs. Napolitano. But who looks at those? 

Mr. Korleski. What is that? 

Mrs. Napolitano. Who looks? Who determines what works and 
what is not working? 

Mr. Korleski. The agencies implementing the projects. 

Mrs. Napolitano. OK. 

Mr. Korleski. So under the action plan, the way this should 
work is when projects are implemented, the agencies implementing 
them should look at project results and look at project impacts and 
look at, again, what worked. 

If you did a project, if we tried something as a pilot project and 
it did not work, we have to remember that, and we have to say, 
‘Yeah, that did not work. Do not do that again.” 

Mrs. Napolitano. But what is turnaround time? Do not forget 
Government works very slowly. 

Mr. Korleski. Well, we do adaptive management really over the 
course of two different cycles. So we do an action plan every 5 
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years. So one of the things that we do is when we’re drafting a new 
action plan, as we did in the second action plan, we looked about 
what worked, what did not work, what kind of targets did we have 
in the first action plan that were not realistic, and we did not have 
the technology or we did not have good measurements, and come 
up with a better action plan. 

But I think more importantly, adaptive management is also 
looked at on an annual level when we are actually doing project se- 
lection because the agencies essentially get together and look at the 
potential universe of projects that could be done and say, “OK. 
Given what we know, where should we prioritize?” 

Mrs. Napolitano. Do you share that information with other 
areas that might have similar problems? 

Mr. Korleski. For example, other geographic areas? 

Mrs. Napolitano. Yes. 

Mr. Korleski. Like the Chesapeake, yes. 

Mrs. Napolitano. OK. 

Mr. Korleski. Yes. 

Mrs. Napolitano. OK. Because that would save some time in 
some people having to reinvent the wheel. 

The other question I have, recently, actually yesterday, there was 
a news release in regard to Line 5, the pipeline, and the question, 
of course, comes up about, according to the University of Michigan, 
it is the worst possible location for an oil spill. 

This crude coming out or transfer being out of Canada? You are 
aware of that, I am sure. 

Mr. Korleski. Yes. 

Mrs. Napolitano. And some of the challenges that they may face 
in winter if there is a spill, and apparently there was a winter spill 
test that was very challenging. 

Is there a way to be able to understand? Because I understand 
Senator Stabenow and Congressman Peters have a bill to ban 
crude oil shipments through that region. 

Mr. Korleski. Well, Ranking Member, if I can tell you about 
EPA’s rule, maybe that will help clarify. 

Mrs. Napolitano. OK. 

Mr. Korleski. So in region 5 where we are, our response office, 
our Superfund program, is deeply involved in planning contingency 
work, trying to anticipate what can go work, and working with 
PHMSA [Pipeline and Hazardous Materials Safety Administration], 
States, tribal nations, to again make sure 

Mrs. Napolitano. I know, but that was in summer. The program 
was looking at transportation in summer, but what about winter? 
Because there is a challenge there. 

Mr. Korleski. Ranking Member, I confess I am not that familiar 
with the challenge that occurred in the winter exercise. So that is 
something we can follow up on. But I do know that EPA and the 
Coast Guard would be the first line of response in the event of 
any 

Mrs. Napolitano. Well, apparently there is another test being 
held early next year. I would like to be able to know the results 
of that because of the protection for that area. 

Mr. Korleski. Yes, Ranking Member. We will be sure to note 
that. 
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Mrs. Napolitano. Thank you. 

And then of course, in the past 5 years the program has im- 
proved the quality in the region and addressed a lot of the environ- 
mental problems. How is GLRI prepared to produce the same re- 
sult in the next 5 years? 

Mr. Korleski. I am sorry. Could you repeat the question? 

Mrs. Napolitano. How is the GLRI prepared to produce the 
same results in the next 5 years as it has in the past 5 years, con- 
sidering the scope of the problems? 

Mr. Korleski. Ranking Member, I think we actually hope to do 
better in the next 5 years. 

Mrs. Napolitano. Based on your experience? 

Mr. Korleski. Based on the adaptive management approach and 
learning from what we learned the first 5 years. Also the fact is, 
as I mentioned earlier, the agencies I think are coordinating much 
better on identifying priorities. So it is not just an agency-by-agen- 
cy “let us do what we want.” I think that is going to achieve better 
and greater results. 

So I think we have learned a lot, and we are working together 
more closely. 

Mrs. Napolitano. Thank you. 

And now I will refer back to my chairman. I have one more ques- 
tion for Mr. Gomez. I will hold. 

Mr. Gibbs. Mr. Ribble. 

Mr. Ribble. Good morning, everybody. Thanks for being here. I 
appreciate the work that you are all working on and doing this. 

I happen to live in the Lower Fox River Watershed in northeast 
Wisconsin. I live on the shoreline, and so I have been able to see 
in real-time some of the improvements that are actually happening. 
And, Mr. Korleski, can GLRI funds be awarded to support partner- 
ships between water systems and the agriculture industry? 

And by that I mean you have got both point source and nonpoint 
source issues, and so can there be some combination of partnership 
there and the funds be used in an equal partnership with them to- 
gether? 

Mr. Korleski. So, Mr. Chairman, Mr. Representative, I think 
the short answer is yes. It would depend on how the project was 
organized and who was doing what, but one of the great things 
about the GLRI is that there is flexibility in terms of how we 
award and provide money. 

So I would think that, yes, depending on what was being pro- 
posed and who was involved, that is something that we could do 
and we could certainly look at it. 

Mr. Ribble. So it is a bit of kind of an exploration of ideas, and 
you are looking at the best ideas, and if someone comes up with 
some type of program that makes sense to you all, that would be 
something you would take a look at? 

Mr. Korleski. Mr. Chairman, Representative, absolutely. The 
one thing that we do not pretend to have is all the answers, and 
we do not pretend that we have got everything down to a science. 
We do not, and we are open to new ideas. 

Mr. Ribble. Are the hypoxic zones in Green Bay similar to the 
ones in Lake Erie? 
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Mr. Korleski. So my understanding, I am more familiar with 
the Lake Erie area partly because, frankly, I am from Ohio. 

Mr. Kibble. Yes. 

Mr. Korleski. But I think the problem is the same. I think the 
magnitude of the blooms in the Western Basin of Lake Erie have 
been greater. That is not to minimize what is happening up in ei- 
ther the Saginaw Bay or the Fox River area, but the problem we 
believe is caused by the same issue, which is too much phosphorus 
getting into the water, and we think the solutions are essentially 
the same: try to figure out how to reduce phosphorus, both dis- 
solved and in other forms, from getting into the water. 

Mr. Ribble. Yes. Basically keeping the nutrient on the soil and 
not in the water. 

Mr. Korleski. Where they are needed. 

Mr. Kibble. Ultimately where they are needed to go. 

Mr. Korleski. Where they are needed, yes. 

Mr. Kibble. And, Mr. Kramer, first of all, I want to commend the 
work that your agency has been doing in Wisconsin and Lower Fox. 

Mr. Kramer. Thank you. 

Mr. Ribble. One of the things I hear repeatedly from county ex- 
ecutives in the entire Lake Winnebago, Lower Fox Watershed 
which drains into Green Bay is that they actually could use more 
conservation agents, whether they are agents that are on the 
ground at the county level or with your agency. 

Can GLRI funds be used by county executives to increase agency 
partnership with working with agriculture? 

Mr. Kramer. Yes, they can, and as a matter of fact, NRCS has 
utilized some of the GLRI funding in just such that way. 

In my oral and, I believe, written testimony, it alluded to the 
agreements to extend the Federal contributions. We can enter into 
agreements with soil and water districts. State departments of ag- 
riculture, and others to put more boots on the ground, more folks 
out there in the field, and we have done that in various areas 
throughout the Great Lakes. 

Mr. Kibble. Because in this watershed, the one I am speaking 
of here in northeast Wisconsin, the 71 CAFOs [concentrated animal 
feeding operations], large farming operations, one of the highest 
density in the country, and around 1,500 to 1,600 smaller dairies, 
and there are a lot of animals in this area. 

Mr. Kramer. Yes. 

Mr. Kibble. And reaching out to that many individual dairy 
farmers is a tough task with the number of bodies there, but what 
I have experienced both with your agency and working with Wis- 
consin’s dairy industry is that they are anxious to start solving this 
problem. They want to be part of the solution. 

But for some of the smaller dairies, it does become an issue of 
resources. Are funds available for some type of joint sharing of 
equipment, for example, direct injection of manure into the soil as 
opposed to just mass spreading it using water as a carrying agent? 

But that equipment is $80,000, $90,000, $100,000. Could it be 
shared by a county over a large area of land so that multiple farm- 
ers would have access to that type of equipment through the grant 
system? 



18 


Mr. Kramer. Yes, typically the NRCS program, specifically EQIP 
[Environmental Quality Incentives Program], would not actually 
purchase a piece of equipment, but what it would do is provide an 
incentive to those farmers where if they want to go out and pur- 
chase that together to share it, they could use those funds to do 
that. 

What we are looking for is the activity. What are they actually 
doing on the farm? We are paying an incentive for that activity. 
Now, if that means they have to get a piece of equipment or modify 
it, that is fine, but we definitely stray from using the tax dollars 
to actually purchase a piece of equipment which may not be there 
in 2 to 3 years or it might be. 

Mr. Kibble. Sure. 

Mr. Kramer. But there are ways to get to where you are going. 

Mr. Ribble. Yes, because when you look at the technologies 
available with low-till equipment, with direct injection of manure, 
the things that will actually keep the nutrient in the field, those 
bear a fair amount of costs. 

Mr. Kramer. Yes, they do. 

Mr. Kibble. And then my final question, and then, Mr. Chair- 
man, I will yield back. Mr. Gomez, in your report did you guys look 
at the efficiency of the funding? 

In other words, how much money is going to just the administra- 
tion of the fund itself versus how much is actually getting to spe- 
cific projects? 

Mr. Gomez. Sure. So I mentioned earlier we did look at 19 
projects in detail, and in those projects we did look at the amount 
of money that was going to indirect cost, and we found that that 
varied from zero to 37 percent. 

In the cases where it was zero, it was because the entities had 
not established an indirect cost rate. Those that were higher, those 
tend to be universities that charge a higher indirect rate. So that 
is the way we looked at it in terms of the projects, and we looked 
at, as I said, 19 projects. 

Mr. Kibble. Was there obviously anything that we can do to re- 
duce the indirect cost so that more of it actually gets to the ground 
is going to be a better use of this taxpayer funding. 

Thank you, and, Mr. Chairman, I yield back. 

Mr. Gibbs. Ms. Norton. 

Ms. Norton. Thank you, Mr. Chairman. 

I have been listening to this very impressive collaboration which 
apparently has bipartisan support even here. I note that this Great 
Lakes restoration effort is not authorized, but it has been funded. 
It appears that the Eederal Government is the major actor pressing 
forward, using its full expertise with working groups and Eederal 
agencies, and one is left to wonder if other areas, and somebody 
mentioned the Chesapeake, for example, if this kind of collabora- 
tion and effort driven by the Eederal Government, the EPA and 
other agencies is occurring in other watersheds or are we hearing 
a unique effort that has not been exported. 

Perhaps Mr. Korleski or Mr. Kramer would be able to speak to 
that. 

Mr. Korleski. Mr. Chairman, Representative, I do know that 
we, for example, have had conversations with the Chesapeake Bay 
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program, which has similar problems. They are different, but they 
have nutrient problems that show up in different ways. 

And not that long ago we spent a couple hours on the phone with 
them sharing our practices about what we were trying to do to re- 
duce nutrient loadings into water bodies, and that was very help- 
ful. 

There is a Chesapeake Bay program within EPA as a separate 
line item in the budget, I believe. So we have worked with them. 
We are aware of other geographic programs which are receiving 
funding from EPA. 

Ms. Norton. Are the results that you obtained repeated any- 
where else or are we talking about a unique effort? 

I understand there’s huge importance, massive importance of this 
major water supply, the Great Lakes. I’m trying to find out wheth- 
er it’s unique or not, particularly since it is driven by the Eederal 
Government. 

Mr. Korleski. I know that Eederal dollars are being directed to 
other programs. 

Ms. Norton. That I know. I am looking at the impressive results 
that have been attained here. 

Mr. Gomez, do you have any notion of whether we are talking 
about a unique effort, completely federally driven, it seems to me, 
by one of the great watersheds. We couldn’t do without it. 

Mr. Gomez. Sure, sure. 

Ms. Norton. Would it go anywhere else? 

Mr. Gomez. What I can mention is GAO has actually looked at 
ecosystem restoration efforts around the country. One was men- 
tioned earlier, Chesapeake Bay. We have looked there, and they 
have a slightly different organizational structure. The Chesapeake 
Bay States are partners with the Eederal agencies and other enti- 
ties are also key partners. 

The Great Lakes are organized slightly differently. We looked 
also at the Elorida Everglades restoration efforts in years past 
where, again, it is managed by the State, the Eeds, and tribes. 

Ms. Norton. Is that not different here? The Eederal Government 
is the driver here, is it not? 

Mr. Gomez. Yes, correct. 

Ms. Norton. And one of the problems in the Chesapeake Bay is 
the same huge number of States, but where they are the leadership 
with water the crosses State lines, it does not appear to me that 
we get results anywhere in the ballpark of what we are seeing here 
with this federally driven project. 

Mr. Korleski. Representative, if I may, one of the things that 
I would emphasize is that while the GLRI funding is Eederal fund- 
ing and the Great Lakes Interagency Task Eorce and the Regional 
Working Group are made up of the Eederal departments, a large 
reason for the success in the Great Lakes Basin is because we do 
partner very closely with States. 

Ms. Norton. How did you get the States who obviously have dif- 
ferent interests, just as they do on the Chesapeake Bay, to collabo- 
rate except for the force of the Eederal Government, its money and 
its expertise behind this project? 
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Mr. Korleski. Representative, I think it is because they recog- 
nized the GLRI brought an opportunity for significant changes to 
make an improvement. 

Ms. Norton. The what? 

Mr. Korleski. An opportunity for significant 

Ms. Norton. And what brought it? What do you say brought this 
opportunity? 

Mr. Korleski. The GLRI and the States recognizing that 
through our grants in providing them with funds and working with 
them, that jointly we could get a tremendous amount of work done. 

Ms. Norton. I think it was Federal leadership, Mr. Korleski. I 
think it is very difficult when you say to the Chesapeake Bay, the 
nine States. I mean, there is something like that. You get together. 
This is one of the great wonders of the world, and together figure 
out what to do about it. 

You have your own budgets, your own priorities, and everyone 
speaks about how extraordinary this is, but what you do not have 
is the kind of leadership that the Federal agencies have given to 
this extraordinary project with extraordinary results, and you have 
not been able to name a single other project which has had similar 
results. 

And I would with knowing nothing hazard a guess that it is be- 
cause it has not had the same Federal leadership that this project 
has had. 

Thank you very much, Mr. Chairman. 

Mr. Gibbs. Mr. Nolan. 

Mr. Nolan. Thank you, Mr. Chairman. 

I want to thank Chairman Gibbs and Ranking Member 
Napolitano for holding this hearing and thank the witnesses for 
being here. 

I first of all want to commend you all for the work that you are 
doing and the importance of it. With no pun intended, I do have 
a couple of areas of concern myself that are unrelated to pollution 
at the Great Lakes. One of them is what appears to be a rather 
abrupt shift in programming and in funding, and I will start with 
you, Mr. Korleski. 

You talked about the significance of the unprecedented coordina- 
tion, and I applaud you for that; the unprecedented results, and I 
applaud you for that; and you used that word “unprecedented co- 
ordination” a number of times, and I applaud you for that. 

My two concerns with regard to the shift in programming and 
funding relate — forgive me for being parochial — but to the Duluth 
area. We are proud to have eliminated our first area of concern on 
the St. Louis River there, but based on the first 5 years of funding 
where we had received $4.5 million, there has been a dramatic re- 
duction of almost three-fourths, down to $1.2 million, and based on 
the first 5 years of work, it had been expected that we would have 
eliminated all of our areas of concern by 2019, which of course will 
not happen at this point in time, and that is an area of concern 
for me, and I would like you to address that. 

And then secondly, we have heard from Minnesota Pollution 
Control Agency and from the Minnesota Department of Natural Re- 
sources, and they, like you, were celebrating the unprecedented co- 
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ordination and collaboration in what I believe they referred to as 
“flexible dollars.” 

And now I see that funding for staffing will be restricted to 
project specific, and there is a concern that I have and others have 
that that will reduce the ability for that kind of collaboration and 
cooperation between State and county and local on a broader basis. 

So if you could address both of those concerns, it would be much 
appreciated. 

Mr. Korleski. Mr. Chairman, Representative, yes, there is no 
question that in this latest funding cycle the money that we were 
able to provide to States for what I would describe as capacity 
funding was less, and the main reason for that is because the first 
determination of how much States, including Minnesota, would get 
as capacity funds was put together back in 2010 when GLRI was 
funded at a level of $475 million. 

That was a 5-year allocation, if you will, and it was based on the 
belief that there would be $475 million. During that 5-year period 
we did not reduce that annual allocation even though the amount 
dropped from $475 million to roughly $300 million a year over the 
last 4 years. We did not change the allocation during that 5 years. 

When that grant expired after 5 years and it was time to renego- 
tiate a new grant with the States, we were looking at what was es- 
sentially a 37-percent reduction in the GLRI if we were looking at 
a $300 million level. If we were looking at a $250 million level that 
was proposed, that was a 48-percent reduction compared to what 
we had back in 2010. 

That was the main reason why we had to reduce the amount of 
capacity funding for the States. 

Your second comment, which I am very glad you raised the issue 
of this project-specific funding, one of the things that we are trying 
to emphasize 

Mr. Nolan. Staffing for project specific, yes. 

Mr. Korleski. Exactly. One of the things that we are trying to 
do is make a clear distinction between funding for capacity and 
funding for projects. I will give you an example. 

Capacity funding for us would be money given to a State, for ex- 
ample, to allow staff to attend meetings, to allow them to travel, 
to allow them to do overall budgeting over their plan as a whole. 

Project specific work would be, for example, staff working on a 
specific AOC-related project. And one of the things that we tried 
to convey to the States is we want them to start putting their staff- 
ing needs in their project applications rather than just relying on 
capacity grants to take all of that into account. 

So in other words, we think there should be an appropriate 
amount of capacity funding to do overall planning, but if staff is 
going to be working on a specific AOC project, our advice to the 
States is build that number into your project application; build that 
cost into the project application; and then that will be treated as 
part of the project. 

We would intend to fund it, assuming we had the money, but it 
gets us away from this “is there enough capacity money to do both 
capacity- and project-specific work?” The reason we want to do that 
is because we think if we can more clearly identify when money 
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has gone to specific projects, it just gives us a better ability to ac- 
count for that money. 

Mr. Nolan. Well, and I appreciate that, but you know, having 
staffing for a greater coordination and collaboration, you know, as 
you were celebrating and I celebrate, it gives the regional groups 
a greater capacity to adjust as well, depending on, you know, what 
the county/state priorities are and what they might want to fund, 
and so I appreciate your trying to take a look at a bigger picture. 

But if the city or the State or the county wants to do something 
differently, but significant, you know, with that coordination, that 
collaboration, that is how you know about that, and that is how 
you can adjust to it and make the things happen. 

Well, I am about out of time here, but thank you very much for 
all the great work that you do. This is really important, and I la- 
ment the fact, Mr. Chairman, that we celebrate and, you know, we 
might be able to come up with $300 million, you know, when it is 
darn near $200 million short of what we are used to. 

So, you know, I think we should look at trying to find some ways 
to authorize a greater expenditure here for this important project. 

Lastly, Mr. Kramer, and just a quick answer, you talked about 
if we did away with all of the agricultural pollution we would re- 
duce it like 40 percent, and you alerted to the other sources. 

Do you have any statistics on exactly how much comes from mu- 
nicipal and industry and other? 

And if you do, could you share those with us? 

Mr. Kramer. No, Congressman, I do not. We can check with 
some of our scientists and see if they have pulled some of that in- 
formation, but I am not aware of that. We were just looking at the 
agricultural and what reductions in phosphorus and nutrients and 
nitrogen we would see from all of the treatment of all of the agri- 
cultural land. 

Mr. Nolan. Well, if you come across any of that, take a look, 
would you please, and let us know? 

Mr. Kramer. Yes. 

Mr. Nolan. And maybe we could have our staff look at that, too, 
and that would be helpful to us in understanding the scope of this 
problem. 

Thank you, Mr. Chairman. 

Mr. Gibbs. Before we excuse the panel, I know I have one ques- 
tion. I think my ranking member has a question. 

But I guess, Mr. Korleski, we are going to go to you with your 
background as a former Ohio EPA director and your role now. 
There has been a lot of discussion about the impact of open-lake 
disposal for dredging and the legacy issues. 

Can you just give us your thoughts of what the impact might be 
on, you know, the legacy issues of phosphorus for the open-lake dis- 
posal? 

Mic, mic, mic, mic. 

Mr. Korleski. The green button was on. You fooled me. 

Mr. Chairman, that is a great question. So we know that open- 
lake disposal is a huge issue, for example, in the Cuyahoga area. 
There the issue is not so much phosphorus or nutrients 

Mr. Gibbs. It is PCBs [polychlorinated biphenyls]. 
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Mr. Korleski. PCBs, exactly. So that is one kind of issue you 
have. 

Out in Toledo where there is a much larger amount of sediment 
that needs to be dredged there, there is some speculation that by 
open-lake disposal that material could exacerbate the phosphorus 
problem. I have never heard anyone point to any scientific cer- 
tainty or as close as you can get on science. 

What we are thinking about, one of the big issues that we are 
thinking about with regard to open-lake disposal is in general I 
think most people would prefer if it did not go into the lake. 

The problem is, and the problem that we want to work on with 
our partners is, finding beneficial uses for that material, whether 
it is filling in old basements, whether it is for stockpiling for soil 
for gardens, whatever that is. We think that beneficial use is crit- 
ical. 

Mr. Gibbs. Just to comment a little bit on the Cuyahoga-Cleve- 
land issue, I think they have made significant progress on finding 
beneficial uses, the filling in the basements of the Land Bank Pro- 
gram there. The bedload interceptor, I do not know if you are fa- 
miliar with that, started this spring going up the Cuyahoga River 
upstream and collecting a lot of sediment before it gets more in the 
contaminated legacy areas. So I am hopeful that could come in. 

The good thing about that issue there, the amount of cubic yards 
is a lot less than what we have in the Toledo-Maumee area. 

Mr. Korleski. Yes. 

Mr. Gibbs. And that is highly laden with phenyl phosphorus, and 
I know that you said there is no scientific evidence. I did not know 
if there was any thought of trying to do more studies. 

I know there have been comments made by certain elected offi- 
cials in Ohio that, you know, they put it out in the lake and Lake 
Erie is so shallow out there, that is one of the major problems, 
issues, challenges. It kind of gets washed back into it. 

And we think that could be a hypothesis as a fact that maybe 
it is adding to the legacy issues. Go ahead. 

Mr. Korleski. Mr. Chairman, going back to my days at Ohio 
EPA, I wrote a very heartfelt letter to the Corps of Engineers ex- 
pressing concerns with in-lake disposal in the Toledo area because 
of the volume of the amount. 

During that time I talked to a lot of technical people, scientists, 
about is there any — I will not even call it conclusive — hard evi- 
dence that this is going to exacerbate either the phosphorus prob- 
lem, the nutrient problem through any mechanism. 

Mr. Gibbs. Yes. 

Mr. Korleski. And I could not get a clear answer. So I think I 
am relying on what many other people are relying on, which is it 
is such a large amount of sediment there must be a better use for 
it. 

Mr. Gibbs. Yes. 

Mr. Korleski. But finding that use 

Mr. Gibbs. It should be an asset instead of a liability. 

Mr. Korleski. That is the way we would look at it. 

Mr. Gibbs. This is the last quick question. The Western Lake 
Erie Basin, you know, is so shallow, 30 feet or whatever it is, com- 
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pared to maybe up in Mr. Kibble’s area of Lake Superior I have 
heard 700 feet. I do not know. It is very deep. 

So open-lake disposal in depths like that, common sense would 
tell you that maybe it is not an issue because of the depth. Would 
you concur with that? 

Mr. Korleski. I think that, Mr. Chairman, if you are talking 
about the Western Basin where I think somewhere around 20, 25 
feet is the average depth 

Mr. Gibbs. OK. 

Mr. Korleski [continuing]. If you are dumping in roughly 1 mil- 
lion cubic yards — I do not recall what the exact volume is — I can 
see the argument that, well, OK, you are certainly just keeping this 
shallow. 

But, again, I would be reluctant to assert with any certainty that 
I know that that is either exacerbating the nutrient problem or any 
other problem. 

The one thing I would say and what I pointed out several years 
ago though is the question I would have is: how much are you re- 
dredging that you have already dredged? 

And I raised that issue back in 2010 when I believe this came 
up and was not able to get a clear answer then either. 

Mr. Gibbs. It would be nice if somebody put markers on there 
so that you actually tracked that. 

Mr. Korleski. Yes. Yes, it would. 

Mr. Gibbs. Thank you. 

Mrs. Napolitano. Thank you, Mr. Chairman. 

Mr. Gomez, the GAO’s report of July 2015 indicated EPA should 
improve its monitoring reporting data. So before your report came 
out they changed it to the EAGL system. How is that improving 
and will that satisfy? 

Mr. Gomez. So that is a good question, and, right, as we were 
doing our work we had recommendations for EPA to either decide 
to do away with the old system or improve the old system. 

The new system that they have, which is referred to as EAGL, 
when we were doing our work, EPA was still finalizing it. So we 
have not looked at it to see how it is working. We do think that 
it is 

Mrs. Napolitano. When will you know though? 

Mr. Gomez. Well, so we are going to be tracking the development 
of it. So I believe that EPA is supposed to allow data entry at the 
beginning of fiscal year 2016. 

Mrs. N^olitano. So not until next year? 

Mr. Gomez. So once that happens, we were also interested to 
make sure. I know one thing that EPA has done already is re- 
stricted who inputs information into that system so that now you 
get more consistent information. In the old system, everybody I be- 
lieve who was a grantee or was an entity receiving funds could 
input information. 

EPA has also improved the guidance that they have provided 
to 

Mrs. Napolitano. Is it project specific? 

Mr. Gomez. Yes. It would be project specific, and they are re- 
stricting who can do it. It is just Federal agencies, and they have 
better guidance. 
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So we would like to see how that goes and can report back on 
it. 

Mrs. Napolitano. How long will it take you after you review 
that data next year? 

Mr. Gomez. Well, we would have to wait until at least there is 
some data entry. So once the Federal agencies enter the informa- 
tion I would give it a year for us to see how well it is working. 

Mrs. Napolitano. How often will you track that data? 

Mr. Gomez. Well, at this point because we did not make a rec- 
ommendation, because EPA was taking action, we would probably 
have to look at the effort again. So we would get a request from 
you that says go back in and see how this system is working. We 
would be more than happy to do that. 

Mrs. Napolitano. Or if it is working. 

Mr. Gomez. The one thing that I just wanted to add which has 
not been brought up, and I think it is important to mention, the 
issue of nutrient runoff, and that is in the work that we did as we 
talked to stakeholders, they told us about an issue that really is 
not addressed by the GLRI, and that is the issue of inadequate 
stormwater and wastewater infrastructure that leads to runoff. 

Mrs. Napolitano. Water treatment plants. 

Mr. Gomez. So that is a big area. We refer to it sometimes as 
urban runoff. I think it has maybe been referred to, but that is an 
area that stakeholders said is key. It contributes to nutrient runoff, 
and it’s not addressed really by the GLRI. 

Obviously, you know, EPA has the State Revolving Funds and 
each State then provides money. 

Mrs. Napolitano. What would provide the ability to be able to 
not control but actually modify how it is being treated and who is 
treating it? 

Mr. Gomez. So in a lot of cases what happens with this infra- 
structure, it is just one pipeline. So in heavy rains, the overflow 
just goes into streams, lakes, rivers instead of the treatment plant. 
So it is an issue in a lot of places, and you will probably hear from 
the second panel, it is an issue that a lot of cities and towns across 
the country face. 

Mrs. Napolitano. So are you looking at the improvement or up- 
grading of the water treatment plants to be able to accommodate 
that? 

Mr. Gomez. That is one option, yes. So others are 

Mrs. Napolitano. But is that being considered? 

Mr. Korleski. So under the GLRI one of the things that we are 
focusing on is controlling stormwater runoff through something 
called green infrastructure. We do not spend and we are prohibited 
from spending GLRI money on hard infrastructure like wastewater 
treatment plants. 

Mrs. Napolitano. OK. 

Mr. Korleski. We cannot do that, but we are very well aware 
that stormwater runoff can cause health hazards. You cannot swim 
in a beach because of E. coli, whatever the problem may be. So we 
have devoted a considerable amount of funds and we are con- 
tinuing to focus on this concept of green infrastructure, which can 
be as simple as where you have got runoff running down into a 
beach area you construct a little — we would call it a swale, a little 
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ditch. You put plants in it that ahsorh the runoff. They filter the 
runoff so that before it actually gets into the lake, it has essentially 
been filtered and you have captured a lot of the E. coli. 

That kind of project we can do, and we have had two rounds now 
of what we have called green infrastructure funding, and we plan 
to continue. 

Mrs. Napolitano. But wouldn’t it make sense to be able to assist 
the treatment plants to be able to upgrade or expand, to be able 
to handle in times when you have exceeding amounts of rain? 

Mr. Korleski. And again, part of the green infrastructure intent 
is to capture some of the water before it gets into the concrete 
stormwater system. By reducing that amount of stormwater getting 
into the system, it can reduce the likelihood of overflows. 

But again, the way GLRI is structured, we can’t offer money to 
fix or update treatment plants themselves. 

Mrs. Napolitano. OK. Well, it might be something you might 
want to consider in the future. 

Now, you mentioned an issue — I think it was Mr. Kramer — on 
quagga mussel infestation. Somebody did. Was it you, Mr. 
Korleski? 

Quagga mussel, that is very costly to reduce or clean the intake 
valves in all the systems that are affected. What have you found 
is, how would I say, working to be able to reduce the impact it has 
on those intakes? 

Mr. Korleski. So, Ranking Member, probably the latest news is 
within the past year there has been — I am not recalling the term — 
I will call it a “quaggacide” or a “zebracide.” There has been essen- 
tially a pesticide that has been found to be effective against 
Dreissena mussels, which are the quagga and zebra mussels. 

Mrs. Napolitano. The zebra, yes. 

Mr. Korleski. And the information thus far shows that it can 
have an impact on them without impacting other, for example, na- 
tive mussels. 

Mrs. Napolitano. Would you send to this subcommittee informa- 
tion on that? Because I am sure some of our entities would be glad 
to know what it is that is successful in that area. 

Mr. Korleski. We would be happy to do so. The one thing I 
would point out is that thus far it has only been tried on a pilot 
level. 

Mrs. Napolitano. OK. 

Mr. Korleski. It has only been tried on a pilot level. 

Mrs. Napolitano. Now, California has many problems with 
water, as you well know, we are facing drought. But are there any 
recommendations you have for California? 

Mr. Korleski. Ranking Member Napolitano, the only thing I can 
say is I think with each passing month and year, whether we live 
in California or we live in the Creat Lakes Basin, we all realize 
that water is precious. 

Mrs. Napolitano. Correct. 

Mr. Korleski. And it is being recognized as being more precious, 
and we have to protect it. Whether it is on one extreme a drought 
where we have to do a better job of conserving water or on the 
other extreme, you are seeing more intensive storms dumping a 
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large amount of water in a short period of time; we have to plan 
for that. 

Mrs. Napolitano. But what I find more interesting is the part- 
nerships that were forged to he able to make this happen. 

So thank you, Mr. Chair. 

Mr. Gibbs. I want to thank the panel for coming in today and 
sharing your thoughts and expertise, and I think it is in the report 
and in our hearing today that collaboration, working with all of the 
different agencies, and the private entities, and, Mr. Gomez, you 
raised a good point about the hard infrastructure, the mine sewer 
overflows and all of that issue, and we did put in the WRRDA 
[Water Resources Reform and Development Act] bill the last time 
a WIFIA pilot program to try to help supplement the State Revolv- 
ing Funds to address the hard issues. 

But also on the green side of things, as a farmer I can tell you 
I have seen amazing things happen with buffer strips and grass 
waterways. The filtration process in nature is really amazing, and 
so there are some things that can be incorporated that I think 
make a lot of sense. 

I think we know the work that NRCS and all the people who do 
that on a voluntary basis, working with all of the farmers in the 
agricultural sector out there, is very important, and moving for- 
ward I think we can make some good progress. 

So again, thank you for coming in today, and you are excused, 
and we will bring up the second panel. 

Welcome to the House Committee on Transportation and Infra- 
structure Subcommittee on Water Resources and Environment. 
Today on our panel 2 we have Mr. Jon Allan. He is the acting chair 
of the Great Lakes Commission; the Honorable John Dickert, the 
mayor of the city of Racine, Wisconsin; Mr. Ed Wolking, Jr., the ex- 
ecutive director of Great Lakes Metro Chambers Coalition; Mr. 
Doug Busdeker, director of the Ohio AgriBusiness Association; and 
Mr. Chad Lord, who is the policy director of Healing Our Waters — 
Great Lakes Coalition. 

Welcome, and, Mr. Allan, the floor is yours. 

TESTIMONY OF JON W. ALLAN, CHAIR, GREAT LAKES COMMIS- 
SION; HON. JOHN DICKERT, MAYOR, CITY OF RACINE, WIS- 
CONSIN; ED WOLKING, JR., EXECUTIVE DIRECTOR, GREAT 

LAKES METRO CHAMBERS COALITION; DOUGLAS R. 

BUSDEKER, DIRECTOR, OHIO AGRIBUSINESS ASSOCIATION; 

AND CHAD W. LORD, POLICY DIRECTOR, HEALING OUR WA- 
TERS-GREAT LAKES COALITION 

Mr. Allan. Thank you. Chairman Gibbs, Ranking Member 
Napolitano, for holding this hearing today. 

The Great Lakes Restoration Initiative remains a top priority for 
the Great Lakes Commission and its member States, and we appre- 
ciate your oversight and your interest in it. 

I serve as director of Michigan’s Office of the Great Lakes, but 
I am here today as chairman of the Great Lakes Commission. I 
moved from acting to chair just the other day. 

The commission was formed by eight States in 1955 to provide 
a common voice on behalf of the eight States on important Great 
Lakes issues. 
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The Great Lakes are a great national treasure and a vital eco- 
nomic interest. They provide us with multiple benefits, but most 
profoundly they constitute the social and cultural background for 
nearly 40 million U.S. and Canadian citizens who live within that 
basin. The lakes are a significant and growing component of our re- 
gional and national economies. 

Restoring and properly caring for the Great Lakes is a long- 
standing and a bipartisan priority for our region’s leaders, includ- 
ing my boss. Governor Rick Snyder. The focus has continued 
through Democratic and Republican administrations and enjoys 
broad-based support among States, tribes, cities, businesses, indus- 
tries, and with conservation groups. 

The commission and its member States have been deeply en- 
gaged with the GLRI since its inception. The States actually helped 
formulate some of the original GLRI focus areas and State staff are 
supporting many of the projects and actions underway either di- 
rectly on projects or assisting local partners across each of our 
States. The States’ contributions are vital to the program’s success. 

The GLRI is a strong and well-managed program that is tar- 
geting resources at our most serious problems and areas. It is sup- 
ported by sound science, and is guided by an action plan with im- 
portant performance metrics. 

The GLRI has stimulated impressive progress over the past 5 
years. Noteworthy highlights include actions to thwart bighead and 
silver carp from invading the Great Lakes, targeted nutrient reduc- 
tions in watersheds contributing to dangerous algae blooms, and of 
course, the cleanups of the AOCs we have been talking about. 

Really one of the most striking impacts, I think, has been in this 
area of AOCs, where the GLRI together with State resources and 
local resources and capacities is enabling communities to clear 
their legacy contamination and to revitalize degraded waterfronts, 
transforming them into once again valuable assets. 

Last year we were very proud in Michigan that we were able to 
delist two of those AOCs, and it is really not the Federal Govern- 
ment that I want to think about and the States, but it is 30 years 
of people in communities that worked hard towards that end. So 
I want to recognize how important the communities have been. It 
is important, and they feel the benefit of that progress. 

I will say though that it would not have been possible under any 
circumstance without GLRI to promote that activity. Communities 
have been waiting for decades for this kind of progress. 

While the GLRI predominantly focuses on ecosystem improve- 
ments, it is also generating important cultural, social, and eco- 
nomic benefits for the region and the Nation and for our commu- 
nities and should be recognized and celebrated. Businesses, jobs, 
wildlife, and people — people — are returning to waterfronts across 
the region that were once written off, ignored, forgotten about. 

Performance metrics really cannot fully capture this evolution as 
much as we work towards that end, but it is profoundly important 
for local economies and for our quality of life and really, human 
well-being. 

There is room for improvement, however. You have seen some of 
that in our written testimony. The commission’s specific rec- 
ommendations have been provided there. However, I will just high- 



29 


light a few of the following things that we have already touched on, 
I believe. 

First, we really urge improved coordination, consultation, en- 
gagement with the States. We really see ourselves as more than 
just stakeholders. We have sovereign authorities. We have regu- 
latory responsibilities. We have direct connections to communities, 
and really work hand in hand with them and our Federal partners 
as well. We see this as collateral partnerships. 

Second, we need to sustain State capacity to support an effective 
Federal-State partnership. We need to ensure that Federal pro- 
grams are integrated with State priorities and workplans, and we 
must maintain State capacity towards that end. 

Third, we must maintain long-term monitoring to assess 
progress, success, and as we have heard, to adapt over time. 

Finally, we need to better target our nutrient reduction actions 
to prioritized watersheds that contribute to the formation of harm- 
ful algae. 

While some of that coordination is directly beyond GLRI, it is in 
other programs and other Federal programs that can be aligned 
with both the Federal and the State interests, and the States can 
play a very unique role in helping that coordination amongst mul- 
tiple programs. 

In conclusion, the commission reiterates two priorities for Con- 
gress: sustained funding for Great Lakes restoration. We really 
need to continue the progress that we have seen, continue the ef- 
forts that really have been happening for decades with great suc- 
cess recently; and ultimately to pass formal legislation authorizing 
the GLRI. 

The GLRI has generated real progress, progress that would not 
have occurred without it and refinements such as the ones in our 
testimony can build upon that success. The commission and its 
member States urge Congress to support the program, and we 
pledge, as States and through the Great Lakes Commission, our 
continued partnership towards the restoration of the Great Lakes. 

Thank you. 

Mr. Gibbs. Mayor, welcome. The floor is yours. 

Mr. Dickert. Mr. Chairman, good morning, and committee mem- 
bers, good morning. Ranking Member Napolitano, good morning, 
and all of you watching in TV land, good morning. 

I am Mayor John Dickert, mayor of Racine, Wisconsin. We are 
a city between Milwaukee and Chicago on Lake Michigan, about 
80,000 folks. 

I sit as the vice chair of the Metro Economies Committee with 
the U.S. Conference of Mayors and also serve on their Mayors 
Water Council. I was the past chair of the binational Great Lakes 
and St. Lawrence Cities Initiative, and I serve on Governor Walk- 
er’s Coastal Management Commission, and was president of the 
Urban Alliance in Wisconsin. 

What does this all mean? It means I am a little familiar with 
water. I am here to testify for the U.S. Conference of Mayors and 
the Great Lakes and St. Lawrence Cities Initiative, and I ask that 
the testimony be inserted in the record. 

We did have the best tasting water in 2011. Our Blue Wave 
Beach has been consistent for 12 years, and USA Today and NRDC 
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[Natural Resources Defense Council] rated us as one of the top 
beaches in the world. So to say the least, we are committed to 
water. 

We have put our focus on it, and the importance of the Great 
Lakes obviously cannot be overstated. As we saw with Toledo, 20 
years ago they were actually rated as the best tasting water in 
America. 

We just recently had a meeting with them and Mayor Rahm 
Emanuel, which we held in Chicago because of the problems that 
they had in shutting down water to 500,000 people. When you don’t 
pay attention to the problems, obviously we can have dramatic ef- 
fects. 

We are obviously seeing that 20 percent of the freshwater in the 
world is from the Great Lakes, and the Conference of Mayors did 
a study where only 35 percent of the mayors that responded knew 
where their water was coming from in 2020. That is a sad fact, but 
the mayors, we spend a lot of money on our infrastructure and our 
water. In 2012, we spent $111 billion on our infrastructure to pro- 
vide those two. Congress, thankfully, spent $2 billion. So we thank 
you for that. 

We recognize the importance of infrastructure when 94 percent 
of the withdrawals that we are taking are for food, food production, 
drinking water and energy. That is why GLRI is so incredibly im- 
portant. You know when you look at nearly 2,700 projects have 
been done since this started, this is incredible, and I have got to 
tell you, Mr. Chairman and Ranking Member, thank you for doing 
this. Thank you for holding this meeting and talking about this. It 
is important to us. 

The Conference obviously supports this. We ask and pray that 
you break down the silos within the agencies so we can all work 
together. We have been doing that. We have been officially and ef- 
fectively using your taxpayer dollars because we know how vital 
every one of those dollars is. 

Closer to home in Racine, we have used GLRI money in a blend- 
ing of three projects, one to take a beachfront that was so polluted 
you could not even walk on it it smelled so bad, and turning that 
beach around making it available to handicapped and seniors. We 
then blended it with a road project where we took the road and 
took the runoff into an environmentally friendly, sensitive cleaning, 
and then cleaned out our harbor and worked with pervious pave- 
ment to provide an opening for the largest inland fishing tour- 
nament in the world. 

We do this blending because we know the dollars are important. 
We do it because we get peak efficiencies and cost savings by 
blending all of this together, and I will tell you GLRI has been con- 
sistently used to leverage multiple partners in funding because we 
have redeveloped areas that would have never been redeveloped 
without these funds. 

We rebuild our cities, and we do them efficiently and effectively. 
We are the ground game that you are talking about. When you are 
asking who is doing all of the work, well, we are the ones, and we 
are here because we know the dollars are precious. 

Mayors have been responsible to protect the public health and 
safety of our citizens. That is our job. That is what we do. So we 
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are prepared to break down the silos, work with you, create that 
efficiency and effectiveness, but also that flexibility. 

There is a Native American saying that I wanted to end with and 
maybe touch on two other points if we have a second, which is that 
we do not inherit the land from our ancestors. We borrow it from 
our children. So we ask you to work with us so that we can create 
a future for our children that is an amazing one. 

With your permission, Mr. Chairman and Ranking Member, I 
would just like to say I know you have talked about brownfields 
in the past, and you have had testimony on it, and I will tell you 
that in cities like ours that are industrial, we would not be able 
to rebuild our cities and create new growth and a new economy 
without it. 

So I have leveraged the brownfields funding in my city for a po- 
tential of up to $200 million in growth over the last 5 years. 

The last thing is that I know that you are looking at authoriza- 
tion of this, as mentioned earlier. I hope you do do that. 

The last piece is that I know that the appropriations language 
and the EPA section 428 of Senate bill 1645 is regarding dis- 
charges, and I will simply leave it at this because my time is over. 
We can control discharges about as well as we can control weather, 
and because of that we simply cannot prepare for all of it. 

So we are doing our best, and we look forward to that conversa- 
tion, but I hope you will consider that language carefully. 

Mr. Gibbs. Thank you. 

Mr. Wolking, the floor is yours. Welcome. 

Mr. Wolking. Thank you, Mr. Chairman, Ranking Member 
Napolitano, members of the subcommittee, thank you for the oppor- 
tunity to be here today. 

I represent the Great Lakes Metro Chambers Coalition, which is 
a group of Midwestern chambers dedicated to the competitiveness 
of the Great Lakes trading region, emphasizing Federal actions 
that will accelerate our region’s economic comeback. We have an 
appreciation of the fundamental role of manufacturing in our re- 
gion and a tight focus on targeted key issues especially important 
to this region. 

Together with the Great Lakes Manufacturing Council, we have 
pioneered the notion that the binational Great Lakes region is the 
third largest economy in the world when you take the combined 
State and provincial GDPs [gross domestic products] together. 

More about our agenda and our issues is in this brochure. I am 
happy to make that available to the subcommittee with your leave. 

At the center of our region is the Great Lakes. It is a funda- 
mental transportation artery, as Chairman Gibbs has noted, but it 
is also from a different perspective, a defining and precious geo- 
graphic asset. It is the most important body of freshwater in the 
world. It is critical to the economic well-being of our region, the so- 
cial fabric of our region, and the employment of many thousands 
of people, and it is key to the region’s and Nation’s future. 

A critical consideration is whether you can have growth and eco- 
nomic development and quality environment at the same time, and 
it used to be that people thought it was a false choice between 
growth and the environment and you had to choose one or another. 
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But with technology and processes we have today, we can have 
both clean, desirable waterways and economic growth, and that is 
often cited by political, business and community leaders. 

Our coalition’s Great Lakes-related priorities include what has 
been mentioned here before a time or two: the Clean Water State 
Revolving Fund, which is very important to the lakes; prevention 
of Asian carp; and eradication from the Mississippi and Ohio wa- 
tersheds which sit on the doorstep of our region, and obviously the 
Great Lakes Restoration Initiative where we spend much of our 
time. 

The effects of this program, the GLRI, are enormous. More than 
2,500 projects that GLRI has been involved in overall; over 5,300 
miles of U.S. coastland; and 99 percent of the funds have been obli- 
gated. 

We have gone over the numbers and the five pillars from other 
speakers. I will not belabor those, but those pillars are very, very 
important to the region’s future. 

Some have tried to pin a specific ROI [return on investment] on 
this wide-ranging initiative. Our view is that that takes major 
time. There is a lot of interrelated, intricate, hard to quantify mov- 
ing parts. It is complicated work, but we are learning. About 10 
years ago a Brookings group calculated an ROI that was about 3V2 
to 1. More recently a Grand Valley State University Muskegon 
Lake project calculated an ROI of about 6 to 1. 

These are systems approaches, however, and they are hard to 
model, but we would say the real key to all of this is that every- 
body in our region knows that this is the right thing to do and that 
if we stay the course, good things, many good things, are going to 
come of this initiative. 

It is bringing activity back, and it is vital to placemaking, which 
plays such a fundamental role in economic growth and decisions 
today. 

We support the minimum $300 million annual investment, which 
we think is a sensible level in these challenging times. We heartily 
support the notion of H.R. 223, the Great Lakes Restoration Im- 
provement Act, for continuity purposes and to really solidify this 
program for the next 5 or so years. 

We are very supportive of the EPA’s action plan II and obviously 
that adds up to being supportive of the fundamental work that this 
initiative is accomplishing. 

Many things are working in this approach. You can see the re- 
sults. That is an important part of it. The multiagency inter- 
disciplinary approach is key. We can build on this project, this ini- 
tiative and gain momentum from our results, from learning how to 
work on this together, and also from engaging more stakeholders. 

A question came up, how to do better. Really there are a few 
things I would recommend on high-level terms and leave the de- 
tails to the experts. 

Number one, a formal authorization of H.R. 223 is very impor- 
tant. 

Also, improved consultation, collaboration and coordination both 
vertically, up and down between Federal and State agencies, and 
local communities as well as across the range of Federal agencies. 
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Obviously the measuring and the monitoring systems are key, 
and the improvements that are coming in action plan II. The data, 
the stories, making everything accessible to all, and also the Great 
Lakes Restoration Initiative Action Plan II, also very, very impor- 
tant to the future. 

And one final comment, thinking about Canada, it is very, very 
important to think of our relationship to our neighbor to the north. 
They are also the other key stakeholder. 

Thank you. 

Mr. Gibbs. Thank you. 

Mr. Busdeker, welcome. The floor is yours. 

Mr. Busdeker. Chairman Gibbs, Ranking Member Napolitano 
and members of the subcommittee, thank you for this opportunity 
to be here today. 

I am Doug Busdeker of Pemberville, Ohio, in northwest Ohio. I 
am employed by the Andersens in Maumee, Ohio. I serve as a 
board member of the Ohio AgriBusiness Association, which rep- 
resents the Ohio crop nutrient industry, along with grain, feed, 
seed and crop protection. 

The Andersens, Incorporated, my employer, was founded in 1947 
by Harold Anderson and built the first grain elevator in Maumee, 
Ohio. Currently I serve as a senior manager for Northern Farm 
Centers consisting of Ohio, Indiana and Michigan. 

I am pleased to be here today to relate the many positive agricul- 
tural activities occurring in the Western Lake Erie Basin. During 
my career I have engaged with farmers, engaged as an agricultural 
retailer in the region. 

Following the large algal bloom that occurred in 2011 in the 
Western Lake Erie Basin, many in the agricultural community rec- 
ognized that agricultural retailers and farmers would need to play 
a bigger role finding solutions to address water quality challenges. 
Healthy water, clean, fishable and drinkable water is important to 
everyone, including all in agriculture. We recognize that agri- 
culture must be part of the solution. 

Following the algal bloom of 2011, the Nature Conservancy 
partnered with several key agricultural retailers in the Western 
Lake Erie Basin to develop the 4R Nutrient Stewardship Certifi- 
cation Program. This voluntary program was focused on agricul- 
tural retailers since agronomists, certified crop advisers, sales per- 
sonnel, and applicators were recognized as having a strong influ- 
ence on nutrient use. 

Currently 17 agricultural retailers have been certified rep- 
resenting 1.2 million acres of cropland and 3,200 farmers in Ohio 
and Michigan. Another 10 are awaiting confirmation. Since our 
program launch on March 18, 2014, a total of 71 agricultural retail- 
ers are in the process or have indicated interest in becoming cer- 
tified. 

The 4R Nutrient Certification Program was founded on the Fer- 
tilizer Institute’s 4R Nutrient Stewardship Principles of the right 
source, right rate, right time, and right place, and includes social, 
economic and environmental BMPs [best management practices]. 

SCS Global, a respected independent audit development firm, 
was hired to create the 4R Nutrient Stewardship Certification 
standard. This standard involves 41 different specific criteria that 



34 


are audited to become certified. Many newer BMPs are already oc- 
curring in the Western Lake Erie Basin. Cover crops of all types 
are growing in popularity. Equipment manufacturers are offering 
several new tillage options to inject crop nutrients below the sur- 
face. Application of gypsum is quickly being adopted, the seques- 
tered phosphorus reducing dissolved reactive phosphorus runoff. 

Use of nutrient management plans to precisely determine the re- 
quired nutritional balance for each crop is common. Commercial 
fertilizer nutrients are one of the single largest expense for tradi- 
tional growers, and overuse leads to undesirable financial implica- 
tions. 

Improving soil health resonates with all farmers. There is still 
much work to be accomplished, but conservation activities advance 
each year. On April 2, 2015, Ohio Governor John Kasich signed 
Senate bill 1 into law. Senate bill 1 prohibits manure and fertilizer 
application when fields are frozen, snow-covered or saturated. 

In addition, Ohio Senate bill 150, which requires anyone apply- 
ing fertilizer on 50 acres or more to become certified, was signed 
by the Governor in May 2014. 

The Ohio AgriBusiness Association fully supported passage of 
both Senate bill 1 and Senate bill 150. 

Research has shown that algal blooms in the Western Basin of 
Lake Erie are predominantly the result of excess dissolved reactive 
phosphorus in our rivers and streams. While the exact source and 
why the increasing amounts of DRP [dissolved reactive phos- 
phorus] is not clearly understood, research has shown that trans- 
port from agricultural land plays a significant role. 

In the 1970s and 1980s, when Lake Erie was in serious trouble, 
through research farmers widely adapted new tillage techniques, 
such as no-till conservation tillage. These practices remain in place 
today and contribute greatly to a reduction in particulate phos- 
phorus runoff and erosion. 

Additional research is needed to identify new BMPs that support 
a reduction of dissolved reactive phosphorus during periods of ex- 
treme rainfall. To that end the fertilizer industry has committed $7 
million to establish a 4R research fund. The goal of the fund is to 
establish sustainability indicators and environmental impacts for 
implementation of 4R Nutrient Stewardship across America. The 
fund provides a much needed resource for the focus on measuring 
and documenting the economic, social and environmental impacts 
of 4R Nutrient Stewardship. 

For the sake of time, I thank you again for this opportunity to 
provide you with an update on the many positive activities and 
projects occurring in the Western Basin of Lake Erie as we seek 
solutions to improve water quality. 

We all share the goal of having clean water for many generations 
to come. 

I would be happy to answer any questions. 

Mr. Gibbs. Thank you. 

Mr. Lord, welcome. The floor is yours. 

Mr. Lord. Members of the subcommittee, thank you for this op- 
portunity to share our coalition’s views with you today. 

As you have heard, the Great Lakes are a global resource with 
millions depending on their clean water. Yet the lakes still suffer 
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from a legacy of toxic pollution, invasive species, harmful algal 
blooms, and the loss of habitat. 

Ten years ago President Bush asked our region to prepare a com- 
prehensive restoration plan to address these and other problems. 
The Great Lakes Regional Collaboration Strategy was created. 
Four years later. President Obama proposed the Great Lakes Res- 
toration Initiative that launched our region on a restoration path 
barely imaginable a decade ago. 

Because of the GLRI, we have been able to undertake one of the 
world’s largest freshwater ecosystem restoration projects. Groups 
across the region are focusing on public-private partnerships to 
clean up toxic hot spots, restore fish and wildlife habitat, and com- 
bat invasive species, partnerships that may never have come to- 
gether had it not been for the GLRI. 

The GLRI’s size and scope means it plays a central, albeit not 
the only, role in successfully restoring and protecting the Great 
Lakes. The GLRI has accelerated progress and catalyzed critical 
restoration action that likely would never have happened other- 
wise. 

For example, in Duluth, toxic mud from the bottom of Stryker 
Bay was removed, making the bay safe to swim in once more. 

The city of Marysville, Michigan, replaced a failing seawall with 
a natural sloping shore and wetland providing valuable fish and 
wildlife habitat. 

The Brickstead Dairy near Green Bay planted cover crops reduc- 
ing runoff to improve water quality. 

How we are accomplishing this is equally as impressive. The 
GLRI is a model for large, landscape-scale restoration. It ensures 
the focus remains on the region’s highest priorities. It sought to fix 
the problem GAO identified all the way back in 2003 that there 
was inadequate coordination among Federal agencies. 

Now, the EPA quickly converts the funding it receives for res- 
toration activities by passing it through to other Federal agencies 
so they can direct it through their existing authorized programs at 
the region’s highest needs. The GAO seemed to recognize these 
benefits in its most recent report. It found that Federal agencies 
had allocated almost all the GLRI funds that they had received and 
that it promotes efficiency and effectiveness by bringing agencies 
together to agree on common goals to prioritize restoration work. 

In short, the Great Lakes Restoration Initiative is working. How- 
ever, no program is perfect. The GLRI should be continuously re- 
viewed and updated to reflect the changes to the lakes, program 
deficiencies that have arisen or yet to be addressed, or new threats 
that have emerged. 

So what changes should be made? First, Congress should remove 
all doubt that the region is on the right path and restoration efforts 
are on track. Pass H.R. 223, the Great Lakes Restoration Initiative 
Act. Passing this bill creates greater certainty for the program and 
allows everyone to focus on getting the job done. 

Second, we support even greater targeting of GLRI funds in pri- 
ority watersheds. However, we expect the GLRI to invest in all five 
focus areas and to fund activities in these areas as a prescription 
for recovery. 
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We also want to see more consistency on when requests for pro- 
posals are released each year. 

Third, we remain worried that we are not as effective on larger 
lakewide scales at monitoring, scientific assessment and program 
project evaluation. Generally speaking, our coalition’s members 
support the integration of monitoring requirements for projects 
they are undertaking. 

Successful monitoring has assisted HOW [Healing Our Waters] 
groups in documenting short- and long-term project successes. 
However, it is not clear how comprehensive and systematic moni- 
toring is and how these local efforts add up to a well-monitored, 
scientifically assessed system. 

Since the beginning we have been saying that monitoring re- 
quires more GLRI resources than it receives now, and that those 
funds be available beyond just a couple of years so we can track 
long-term progress. It would also help if this monitoring stems 
from a Great Lakes research plan which has yet to be assembled. 

Fourth, buy-in from the Great Lakes community is also critical 
to the overall success of the GLRI. Agencies at every level of Gov- 
ernment must talk to the public to help understand what progress 
has been made, where efforts should focus next, and whether the 
restoration priorities of the Great Lakes restoration community 
and, therefore, the GLRI, should change based on those assess- 
ments. 

Annual engagement of the non-Federal stakeholder community 
leads to better coordination and better alignment of resources and 
work at all levels. 

To sum up, the Great Lakes restoration investments are paying 
off for the environment and economy. The Great Lakes Restoration 
Initiative is Government at its best; agencies working with busi- 
ness, civic and community groups collaboratively on a common 
goal. The results are impressive and underscore why this national 
effort needs to be authorized so that we can see the job through 
to the end. Cutting funding will only make the job harder and more 
expensive. 

Thank you for inviting me to share our views with you. I am 
happy to answer any questions. 

Mr. Gibbs. Thank you. 

I will start off with a question here. 

Mr. Allan, in your testimony you describe the need for increased 
coordination, consultation and engagement between the Federal 
GLRI agencies and the Great Lakes States. Can you give us exam- 
ples of how the current efforts by the Federal agencies in the area 
are just not enough? 

And then are States treated as coequal partners? Can you just 
elaborate? 

Mr. Allan. Yes, thank you. 

It has been subject to our written testimony as well. I think the 
States are feeling the necessity to be sort of engaged in some of the 
decisionmaking process, not just as the recipients of the funds, but 
really a little more upstream in that process to make sure that we 
can coordinate as much as we can with other existing State pro- 
grams, State resources, and really at the community level, too, to 
help be part of that facilitation. 
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So I think that is an important aspect. As I said, I think the pro- 
gram has worked well. A lot of money gets targeted to the right 
things, but I think the States would like to see some further inte- 
gration sort of upstream in that decisionmaking. 

We did receive a letter to our letter to Administrator McCarthy. 

Mr. Gibbs. Are the States involved in the subgroups that we 
talked about in the first panel? 

Mr. Allan. They have not up to this point, but we have some 
commitments from EPA that the States will be included further in 
that deliberative process. 

Mr. Gibbs. Yes, I think that would be a critical component. I 
mean, it is a partnership. 

Mr. Allan. Yes. 

Mr. Gibbs. States ought to be involved in getting down in the 
weeds. 

Mayor Dickert, can you explain kind of on that same question, 
as a mayor, the relationship of the municipalities with the Federal 
Government on this question about the consultation and involve- 
ment? 

Mr. Dickert. Well, first of all, thank you, Mr. Chairman. 

First of all, we have had a great coordination with EPA region 
5. We do not as mayors, at least I do not and most of the mayors 
that I know, we do not go out and just ask for money willy-nilly 
and just say we want to take all the money without project coordi- 
nation and dramatic results. 

So the first thing is we work with the EPA and on the problem 
areas that we see for the end game, and that end game is usually 
not only cleaning up the environment, but providing that economic 
benefit as it moves forward, whether it’s helping as business devel- 
opment or overall quality of life issues for your cities. 

The coordination that can go on top of that is the additional co- 
ordination with the State, and when you have got all three of those 
players playing in the same sandbox, you have got some really good 
things going on. So they can coordinate their money for efficiency 
and effectiveness with the cities and the counties and the Federal 
Government. It is the perfect answer. 

The issue that we deal with, candidly, is the silos within the Fed- 
eral Government that there is no flexibility and that limits some- 
times even the money that you can go after because it does not fit 
perfectly into a box. 

Mr. Gibbs. Yes, you would think with a grant process that would 
help break down some of that, but that is what we need to work 
on, I think, in the authorization. 

Mr. Dickert. Grants and prioritization, correct. 

Mr. Gibbs. Yes. Mr. Busdeker, on the 4R Program you talk 
about, nutrients, stewardship, dealing with the right source, right 
rate, right time and right place, obviously that is just plain com- 
mon sense to me as a farmer. Your statement about excess nutrient 
supply costs money, and you cannot hardly do it especially with to- 
day’s commodity prices. It is not a smart thing to do. 

Has the GLRI provided any funds to help with your efforts for 
the 4R Program? 

Mr. Busdeker. Mr. Chairman, thank you for that question. 
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Not directly for the 4R Certification Program. That has been 
funded by industry as well as the folks who become certified that 
go through the audit. They have to pay for the auditing process 
and so forth. 

Mr. Gibbs. Are you seeing with GPS, global positioning system, 
and I know my larger green farmer friends, it is in all their equip- 
ment out there, especially in northwestern Ohio, seeing more farm- 
ers moving to more specific placement of nutrients using GPS? Is 
that starting to happen or not? 

Mr. Busdeker. Well, that is becoming very common. We call it 
variable rate technology in terms of application of nutrients, and 
I would say that is becoming commonplace. It is not 100 percent, 
but it is rapidly progressing forward as the way to apply nutrients. 

Mr. Gibbs. And I think for anybody listening to this or viewing 
this, you know, the reason I raise that question is I think it is im- 
portant because people do not realize that in any given field you 
can have tremendous yield differentials and fertility levels because 
the soil does change, you know, across a 5,800-acre field or what- 
ever. 

It helps the farmer’s bottom line by getting that nutrient placed 
where it is needed and not putting excess on where it is not need- 
ed, and that is where GPS would come in. I think you would concur 
with that, right? 

Mr. Busdeker. Yes, that is correct. And we have actually for 
years, many, many years previously, used one rate across a field, 
but today we are breaking this up into individual management 
zones based on yields, and that has been occurring not on all fields, 
but we are progressing that way. That is kind of becoming the way 
of the industry. 

Mr. Gibbs. Has the Natural Resources Conservation Service, are 
they doing enough? Is there more they can do or what are your 
thoughts on that? 

Mr. Busdeker. Well, they are doing a lot in the area, especially 
with the cover crops and the various things that are going on. They 
are a great help, yes. 

Mr. Gibbs. OK. Thank you. 

Mrs. Napolitano, I yield to you. 

Mrs. Napolitano. Thank you, Mr. Gibbs. 

And to that question, Mr. Busdeker, this is all voluntary if I re- 
member correctly, the farmers utilizing fertilizer that was being 
now informed in the way it is being utilized by you. Do you have 
data on that? 

Do you have any data that shows the trend, the lines of the ap- 
plication of these nutrients to the land, both commercial and ma- 
nure? 

Mr. Busdeker. Well, the voluntary part that you have made 
mention was the certification program for the agricultural retailer. 

Mrs. Napolitano. It is only about 70 percent certification, right? 

Mr. Busdeker. Well, not 70 percent. We have got I think it was 
17, I believe I said, that were certified agricultural retailers. Now, 
that is not farmers. That represents about 1.2 million acres in the 
Western Basin of Lake Erie and about 3,200 farmers. 

But as far as the participation and all in this nutrient manage- 
ment and so forth, that is a pretty high percentage of farmers be- 
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cause really our sales and certified crop advisors provide that infor- 
mation to the grower. 

Mrs. Napolitano. Do you have any of that data? 

Mr. Busdeker. Specifically I am not sure I understand the ques- 
tion. 

Mrs. Napolitano. The data that shows the trend of the reliance 
on the application of the nutrients, commercial and manure. Are 
you showing how much it is being utilized? 

Mr. Busdeker. Well, we know based on crop production. That is 
how we determine how much to apply. It starts with a soil test. 
Then we go through the crop production. We determine yield goals, 
and then we determine how much nutrient needs to be applied, 
which includes livestock waste, if there is livestock waste, as well 
as commercial nutrients. 

Mrs. Napolitano. OK. Well, could you provide any of that infor- 
mation to this subcommittee so we know what is happening and 
maybe be able to understand a little more? 

Mr. Busdeker. Certainly. 

Mrs. Napolitano. Thank you, sir. 

And several of you have talked about the importance of the au- 
thorization of the GLRI that is in H.R. 223. Mr. Lord does raise 
the importance of the reauthorization of the EPA’s Great Lakes 
National Program Office and also of the Great Lakes Legacy Act. 
Both are laws. 

Do you agree that these programs also are important for Con- 
gress to reauthorize? 

Mr. Dickert. If I may, yes, and the reason why is simply when 
we are working at the local level, it is all about consistency, and 
if you know, for instance, if you have a developer coming into a city 
like ours where you have just done a brownfield redevelopment and 
that person, that investor knows that they are coming in, but they 
are going to need some additional EPA work to make that happen, 
to create that better riverfront or lakefront, then if there is a con- 
sistency in the program, you know that if you do not get it in the 
first year, you can still apply the next year and still try to work 
through those to make those blend together. 

If there is no consistency, then you do not know if that money 
is there. Then you are always battling back and forth to see if the 
project is actually going to happen. 

So for us at the local level, it is purely the consistency knowing 
that the opportunity is there. It allows us to do longer planning, 
create more efficiency and make our projects more effective. 

Mrs. Napolitano. Anybody else? 

Mr. Allan. I would agree. Having a suite of tools available, 
GLRI, Great Lakes Legacy Act, and then having a Federal agency 
in this case, EPA, through the Great Lakes National Program Of- 
fice, through GLNPO, being able to really sort of be that voice and 
really have that set of relationships develop 

Mrs. Napolitano. So it does have importance. 

Mr. Allan. We think it has great importance moving forward. 

Mrs. Napolitano. OK. 

Mr. Allan. It adds to that clarity and adds to the collaboration. 

Mrs. Napolitano. Anybody else? No? 
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Well, thank you for that, and. Mayor Dickert, I hate to bring up 
the issue of the MS4 [municipal separate storm sewer system], but 
that is going to have to be another issue that is going to affect all 
communities, and I am sure you know Mary Ann Lutz. 

Mr. Dickert. Oh, all too well. 

Mrs. Napolitano. Who is now on my staff doing the MS4 work 
with EPA. 

Mr. Dickert. Yes, yes. 

Mrs. Napolitano. So I would want to be sure that we commu- 
nicate that we need to get more of that information so that EPA 
does work with the community to ensure that that is done and that 
it is not heavyhanded as an unfunded mandate to our communities. 

Mr. Dickert. Right. And candidly, the unfunded mandates that 
come down and sometimes the consent decrees that come down, we 
are already at the local level working on. We may not have met 
necessarily the goal, but I rarely know a mayor who simply sits 
back and says, “Ah, whatever happens happens.” 

We are trying to work ahead of everything so that we do not 
have to worry about it. So any time that we can get the effort 
working together, it is great. It is dealing with the consent decrees 
and the mandates. I always tell everybody it is always better to 
work together. 

Mrs. Napolitano. Well, yes, but keep Members of Congress in- 
formed because they do not know anything about the stormwater 
issue or many of them are not aware that it is going to be an un- 
funded mandate on their communities. 

Mr. Dickert. Absolutely. 

Mrs. Napolitano. And they are going to be raising holy you- 
know-what when it comes down as a mandate. 

Mr. Dickert. Yes, absolutely. 

Mrs. Napolitano. To Mr. Lord, some have criticized the GLRI 
for the pace which expends the funds. Is it not true that these pro- 
grams take years to complete and that a more appropriate measure 
would be the total number of funds obligated to the long-term 
projects? 

Mr. Lord. I would agree with that. We see that this is a region 
that has winter. The lakes freeze. There is snow cover. The ability 
for projects to actually be implemented can take years just by the 
vagaries of the weather patterns. I mean we just do not know. 

So using obligations I think is a much better benchmark than 
trying to use expenditures or funds. 

Mrs. Napolitano. Make more sense? 

Mr. Lord. I think it does and I think the GAO report that came 
out in 2015 also highlights three or four reasons why expenditures 
may take longer and why you may not be seeing expenditures as 
quickly as you do the obligation of those funds. 

Mrs. Napolitano. Thank you. 

A question, Mr. Allan, real quickly. The issue that the EPA’s old 
reporting system is now replaced by EAGL, have you seen that sys- 
tem? Have you looked at it? 

Mr. Allan. I have not yet. I think it was still in final testing, 
and I have not had a chance to take a look at it. 

Mrs. Napolitano. Are you being included in being able to under- 
stand how it will be applicable? 
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Mr. Allan. We will definitely. 

Mrs. Napolitano. OK. Thank you, Mr. Chair. 

Mr. Gibbs. Mr. Kibble. 

Mr. Kibble. Thank you, Mr. Chairman. 

Mayor Dickert, it is good to have you here. I live up near Green 
Bay and had a chance to visit your city on many occasions in my 
35 years that I have been traveling around the country and stayed 
as a commercial contractor. 

My question for you, and I have got a couple questions for you 
if you do not mind, I have heard from the Green Bay Clean Water 
Agency as well as read in your testimony your concerns about the 
Interior appropriations bill in the Senate. 

It sounds a little inconsistent. I wonder if you could help me 
navigate the inconsistency when you talk about opposing the lan- 
guage when they are asking for no discharge. Can you expand your 
comments on that a little bit? Because it seems like it is not con- 
sistent with the rest of your testimony. 

Mr. Dickert. Sure, and thank you, Mr. Kibble. It is great to see 
you again. Congressman Kibble. 

When you come down with Senator Kirk’s proposal I believe you 
are talking about, when you come down with a proposal that says 
that you have to eliminate all overflows, there is no system, and 
you can ask the city of Houston because I was talking with our 
mayor the week that they had their storm flooding; there is no sys- 
tem in America that is designed for the complexities of the weather 
that we are having right now. 

If we get 7 inches of rain in Milwaukee, 28 hours later it will 
be in Kacine, and we will be flooding, and there is nothing that we 
can do about it because it is a 500-year event. 

So what we are talking about is we are all working, and we 
talked about this earlier. I think Congresswoman Norton brought 
it up. We are all working at creating methods and systems that 
capture stormwater, hold it, clean it, allow it to filter through the 
ground, all working to try to prevent those big 500-year events, but 
it is impossible to do that. 

There is no way Houston could have prepared for what happened 
with their storm that they had. They were 3 feet under water. So 
to simply say that we all have to get to that level, by the time we 
get to that level and that 500-year flood happens, we are probably 
going to have to have an overflow at that time. 

So what we ask is that we are already working as a city. We do 
not have combined sewers. So we are already working as a city to 
prevent all of that. We are putting in 2-million-gallon storage 
tanks. We are doing all of the work environmentally. To simply say 
that we have to do that, that will cost the city of Racine $700 mil- 
lion for 80,000 people. Sixty-five billion dollars, I think, is the 
pricetag for the country for the Great Lakes region. 

It simply is unaffordable. So what I would ask is that we work 
together in advance with these communities to find those best prac- 
tices and work through those. 

Milwaukee is a perfect example. MMSD [Milwaukee Metropoli- 
tan Sewerage District] is working to do different stormwater sys- 
tems with their combined sewer to make sure that that stormwater 
never even makes it into the system. So we are trying to do that. 
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When you look at Green Bay, 1.4 percent of the Lake Michigan 
water, 30 percent of the nutrient load into that areas. You know, 
there are problems that we are all trying to work through. We ask 
that you focus on the big problems and work with those folks, like 
Mayor Jim Schmitt in Green Bay, and try to help them out. 

We are trying to do our own at the local level to prevent this 
from coming in the first place, but I will tell you when a 500-year 
flood hits, you pray. You pray hard because there is not a heck of 
a lot else you can do besides that. 

Mr. Kibble. I thank you for expanding your comments that you 
had in writing here. 

I want to also go a little bit further in your testimony. You men- 
tioned the use of porous pavements and things like that in one of 
the projects. Has your city gone to the point of modifying your 
building codes to a 21st-century standard requiring porous pave- 
ments, parking lots, sidewalks, vegetative roofing? 

Mr. Dickert. Right. 

Mr. Ribble. Things like that that would actually bring our con- 
struction practices into the 21st century as far as managing the 
water runoffs during high rain events. 

Mr. Dickert. Absolutely. We do, and we work through a series 
of best practices within the U.S. Conference of Mayors and the 
Great Lakes groups to do that. We have actually gone above and 
beyond that. 

That project that I talked about earlier where we have the boat 
ramp, the harbor and the road, all of those were done with environ- 
mental sensibility to not only do porous pavement, but to then take 
stormwater management and manage it through the process of 
plants and things like that to preprocess the water. 

We have the system that you talked about earlier where the 
stormwater comes off and it goes through five tiers of environ- 
mental purifying before it even gets to the lake. We do all of that. 

The thing that we are doing on top of that because as mayors 
we have to stay efficient and then we have to continue to be effi- 
cient. We actually go to a road system where once we do 
stormwater and water and you put the cement on top of the road, 
utilities have the right to cut that road up the next day. We actu- 
ally work now with our roads where we bring everybody in ahead 
of time, all the utilities, including water and stormwater, so that 
when we do a road, all those five layers are done so that when that 
cement cap goes on top, that road is not going to be touched for 
20 years. 

Those types of processes in long-term planning, to the issues, Mr. 
Chairman, that you brought up earlier about whether those funds 
and Congresswoman Napolitano talked about whether that consist- 
ency of those funds are there; that allows us to plan all of that out 
so that we can create all of that efficiency so we can hold back all 
of those items. 

So we do that every day. The best practices we get from our col- 
leagues. Mayor Daley said that, you Imow, the one thing you do as 
a mayor is steal, and I said as a Catholic that is tough for me, but 
we do. We steal each other’s ideas and we blend them into what 
we are doing. 
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Mr. Ribble. And I think it is really important because I often 
read language like is in your testimony where you say, “I cannot 
emphasize enough that we all must be fully engaged and fully com- 
mitted to water issues if we are going to succeed. You cannot do 
this halfway.” 

I hear that a lot, but then when you do the deep dive on building 
codes, you see that they are not really fully committed. I would also 
suggest that to Mr. Wolking for the chambers to also be taking a 
look at how corporate America can be a partner in this issue as 
well. 

It has to be all of us participating as agriculture, in dealing with 
the nonpoint source, endpoint source. If we all would actually move 
into the 21st century, we could preserve this very important chain 
of water. 

So thank you very much for being here, and with that I yield 
back. 

Mr. Dickert. Thank you. 

And if I may, Mr. Chairman, not just in the ordinances, but in 
the bidding. Your bidding has to include that as well. 

Thank you. 

Mr. Gibbs. Mr. Davis, do you have any questions? Mr. Davis. 

Mr. Davis. Thank you, Mr. Chairman. 

I apologize for the side conversation there. 

And thank you, Mr. Rokita. 

First off, witnesses, we really appreciate you being here. My first 
question is for Mr. Allan. 

You wrote in your testimony that Federal agencies are not co- 
ordinating, consulting and engaging with the States as well as they 
could or should. What are some ways that the Federal agencies 
need to treat the States more as coequal partners in implementing 
the GLRI program? 

Mr. Allan. Good question. 

Mr. Davis. Thank you. 

Mr. Allan. So we did pose that to the EPA in our letter to Gina 
McCarthy, and she has written us back just as of a day or so ago, 
and we can enter that letter into the record as a response. 

And we do agree with it. She is going to invite us or open up ad- 
ditional quarterly discussions with the States, with the Regional 
Working Group. We think this will help really start to facilitate 
more sort of that front-end planning than just, you know, here are 
the priorities, here are the projects, here is where we have to go. 

So as I mentioned before, we are really looking to move that up- 
stream a little bit more in the decision process. 

[The information follows:] 
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THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY 

WASHIriGTON, D C, 20460 
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M., Ti;i W. \l,ah 
Aviiau C'hairinan ul ihc {.k>anl 
« iii'o! i nkas Cuinaii'-Moii 
?-Kn5 SoiisSi ladusinai llmhway, 

Aau Aibor. Michigim 48104 

Dear Mr. Allan: 

i Yen nnicb appreciate >our August 31. 2015, letter about the Oreai Lakes Restoration Iniiimivc. 1 he 
U.S. linvirontnenta! Oroieciion Agency is grateftil to the Great Lakes Oomnussion and cominission- 
meinboi staivs i'oi their significant role as partners in implementing this iinportaut iniliaiive. fhe BPA 
also appreciates coinmission-mcmber states' parlicipatioii in periodic discussions with the Great Lakes 
Restoration Initiative Regional Working Group, including the August discussion you summarized in 
yourleUer. 

CVeating transparenL ongoing opportunities to strenglhen ourpartnership vviih states is a priorii) forme. 
Sindiarly. the Regional \\A>rking Gmup has unanimously agreed to invite ccutwrission-inernber slates to 
puviicipaie in quarterly discussions to gather \ iews tor the Great Lakes Re.storation Initiative planning 
and biKlgeting pix>cess. My senior advisor, Cameron Davis, will be in touch sex^n to propose some dales 
to kick oiT that proces.s this autiinin. 

I hope that LH>innussiO!vmcmber states will be able to participate in these new quarteily discussions 
the Regional Wof king Group. I also encourage you to continue to take advantage of the many other 
opportunities for llderal and state agencies to collaborate on Grcal Lakes is.sues, including the annual 
Area ot (\nsooin conference, the Asian Carp Regional C'oordinating Committee and various Great Lakes 
\\ atet Quahl) Agtcemcnl bodies, such as the Gmu Lakes Bxecuftve Committee, Great Lakes Water 
Guala\ Agreement .Annex siibcontnilUees and Lakewide Action and Managemeni Plan paitnerShipS, 

In the mcanuine, please know that the BiPA and the Other fedcFal agencies Involved in the Great Lakes 
Re.storaiion Inituitive look forward to continuing to work with thecommi.ssion and member states to 
protect and restore the world's largest surface fresh-water system. 
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Mr. Davis. Great. Thank you. 

And, Mayor — Racine, Wisconsin, right? 

Mr. Dickert. Yes. 

Mr. Davis. Who is your Member of Congress in Racine? 

Mr. Dickert. Congressman Ryan. 

Mr. Davis. Who? 

Mr. Dickert. Congressman Paul Ryan. You might know him. 

Mr. Davis. Not ringing a bell. No, no. 

Mr. Dickert. He is a good looking, tall guy. You should get to 
know him. 

[Laughter.] 

Mr. Davis. No, Paul is great, and please do tell him that we were 
giving him some flak here in the T&I Committee. 

Mr. Dickert. I hope to see him in a little bit. I will remind him. 

Mr. Davis. Yes. Let him know we do have other committees here 
besides his vaunted Ways and Means. OK? 

Mayor, I have been a supporter of public-private partnerships. 
Mr. Lord mentioned more public-private partnerships in his testi- 
mony. I think they are a good means of leveraging and coordi- 
nating resources. 

As a matter of fact, my colleague, Cheri Bustos, and I, along with 
our Senators from Illinois, ensured that there was a provision in 
the WRRDA package to encourage more public-private partner- 
ships. 

Do you see a role for P3s [public-private partnerships] in the 
Great Lakes restoration projects? 

And if so, how can that role lead to further success? And what 
idea may you have to get the Federal agencies past their hesitance 
of doing them? 

Mr. Dickert. Well, first of all, I think P3s are imperative. We 
use them on a regular basis because the fact is many of these com- 
panies, large and small, have the expertise that you need. 

If there is one thing you learn early as a mayor, there is no book 
on how to do the job. So you have to go out and find the organiza- 
tions, the companies that actually can provide the work, especially 
when you are in emergency modes to finish and help you with 
these. 

I think P3s are not only imperative, but I think it is part of ev- 
erything that we do. How can we encourage that and move it for- 
ward? I still think that the blending of the local governments, the 
State priorities and the Federal priorities should be matched up a 
little bit more. I think that we can get better leverage. 

The other thing I would suggest is that — and I think the EPA 
has allowed for this already. Regionalization of project planning, so 
in other words, if you have two or three municipalities in the same 
area and especially in the Maumee Valley in Ohio, looking at solv- 
ing that bigger, very complex situation, allowing projects to be 
worked together by one company, if there is one company that is 
very good at what they are doing, allow them to work on three 
projects at the same time to help blend the efficiencies and savings 
of that effort. 

So those are a couple of things that I would suggest. 

Mr. Davis. So you are saying the Federal agencies should let 
local municipalities walk and chew gum at the same time. 
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Mr. Dickert. We would love that. 

Mr. Davis. Yes, thank you. We would, too. 

Mr. Busdeker, hey, thank you for being here, too. I have a ques- 
tion for you. Is the NRCS doing enough to support the agricultural 
community to implement conservation and best management prac- 
tices to reduce nonpoint source pollution? 

Yes or no? 

Mr. Busdeker. Yes and no. They could do more. We could always 
do more. There is a lot of work to be done. We are not 

Mr. Davis. That was my next question. What more should they 
be doing? 

Mr. Busdeker. Well, certainly cover crops are a big piece of what 
we are doing out here today; control structures on tile, and even 
maybe a little bit off to the side here, research is another big piece. 
We need to do more research on this edge of field work so we know 
where this dissolved reactive phosphorus is really coming and what 
BMPs can help mitigate it. 

Mr. Davis. Excellent. We actually just had a research hearing in 
my other committee. I had another hearing which is why I was late 
for this one in the House Committee on Agriculture, and in our 
hearing yesterday and the subcommittee I chair focused on agricul- 
tural research and working with our land-grant universities. 

If you see a way to partner with our land-grants and with other 
institutions within the agricultural community to get more re- 
search dollars towards conservation, please do let me know. 

And with that, Mr. Chairman, I yield back the second I have left. 

Mr. Gibbs. Mr. Rokita. 

Mr. Rokita. I thank the chairman, and I appreciate the witness 
testimony today and also from the first panel as well. 

I give my apologies. Today in three committees and starting yes- 
terday actually where we are getting ready to employ a concept 
called reconciliation, and the Workforce Committee just did its part 
of the reconciliation process for this year that originated in the 
Budget Committee that I am also a part of So it was a busy day 
for a lot of us. No excuse, but just want you to know where I was 
before this. 

And even though I was distracted by the gentleman from my left 
and though I associate with him regularly, I was able to hear a lit- 
tle bit of your testimony, and so I would like to focus my questions 
I think mostly, and no offense to anyone else, but I want to focus 
my questions directly to Mr. Lord if that is OK. 

Reading your statement last night, you talk about the number of 
jobs that can be created on the Great Lakes due to these restora- 
tion projects. I am from Munster, Indiana, Lake County. So we are 
right up there, grew up there, and I would like to think I appre- 
ciate the cultural value, the economic value, the environmental 
value of those lakes. 

But this committee and this subcommittee is new to me. I want 
to understand more when you say this will create jobs. Do you 
mean to imply that these restoration efforts are going to go on in 
perpetuity or is there some day when this ends, therefore tech- 
nically making the jobs temporary? 

Yes, that is a trick question. 
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Mr. Lord. I would suggest that that day is a while away. So the 
jobs would be fairly permanent. We have a lot of work that needs 
to be done in the Great Lakes region to address the decades of 
problems that have been building. 

While we have been able to make progress in cleaning up our 
areas of concern, for example, we still have 27 that remain unat- 
tended and need to have more focus. While we have been able to 
make some progress in creating new habitat and wetlands, we have 
had a significant amount of 

Mr. Rokita. So in your mind, when is enough enough? When 
would you be satisfied definitionally that the restoration has, in 
fact, occurred? When these 20 projects are done? 

Mr. Lord. Well, I do not know if it is as simple as that. That 
is a very good question, but it is a very difficult question at least 
for me to answer. 

Mr. Rokita. You have got 2 minutes. 

Mr. Lord. Well, I will do my best. I think I don’t know when we 
will be done. I think some of the indicators that we would like to 
see that would help suggest when we may be close to being fin- 
ished with our restoration activities would be for a system of lakes 
and connecting channels that are resilient, that can accommodate 
the stresses that we have put on them through the legacy of toxic 
pollution or habitat loss or the introduction of new invasive species 
or the impacts that we are seeing from climate change. 

So we would have a better sense as to knowing that we will be 
closer to being finished with this project when the reaction of the 
system is such that it is able to adapt more effectively to the 
changes that we are asking the system to make. 

Mr. Rokita. Thank you. 

Would anyone else like to jump in my line of questioning in 
terms of response? Mr. Allan? 

Mr. Allan. I would, and I will direct it in one hand specifically 
to the Area of Concern Program. That is one of the big pieces of 
GLRI. 

Communities have set out very real markers for what they see 
on all the different beneficial use impairments. When they meet 
the next threshold to be able to remove that and if you remove all 
of the beneficial uses, then you can delist the area of concern. So 
that one has very real and definitive markers of success: habitat 
replacement, loss of habitat, fish, consumption of fish, all of those 
pieces. 

And we see “done” in the case of GLRI and under Area of Con- 
cern Programs specifically when each of those markers are met and 
the community essentially agrees with the progress made. 

So as principals and actions and projects take place in those com- 
munities, as we continue to delist the use impairments, whatever 
that is, once those are agreed to and acknowledged by the commu- 
nity, we can then move on to other things. 

Mr. Rokita. Anyone else? 

Mr. Allan. If we collect enough of those, then the community 
can celebrate its success. 

Mr. Rokita. Anyone else for 10 seconds? 

Mr. WOLKING. If I may, yes. I think you need to understand, too, 
that getting there gets us to a point where we can say we have ac- 
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complished these objectives, but we also have to be able to sustain, 
and these are changing ecological and environmental systems. So 
can we also sustain and can we also then find there are other 
needs as well? 

We do not know. 

Mr. Rokita. Thank you. My time has expired. Appreciate it. 

Mr. Gibbs. I have one question. I want to kind of finish up with 
Mr. Wolking. 

In your written testimony, I do not think you highlighted this in 
your verbal testimony, but you talk about the 5,300 miles of shore- 
line and the complex work and we learn as we go. Then you talk 
about the second major phase of the plan, 2015 to 2019, and the 
introduction of science-based adaptive management, improvements 
in prioritization, and better reporting on measures of progress and 
their impact. 

I see you have Brookings Institution and Grand Valley State try- 
ing to get cost-benefit analysis and trying to quantify where we are 
headed. 

It is hard to do, but do you want to elaborate a little bit on trying 
to monitor the impacts, the economic impacts for the benefit? 

Mr. Wolking. I think that is the most difficult part of this whole 
process when we are talking about measuring in metrics. I think 
it is easier to measure the environmental impact and results, but 
then when you start talking about, well, what economic activity 
proceeds from that, it is a lot more complicated than saying we are 
putting a machine on the floor that can put out a certain number 
of parts at a certain estimated cost, and we are borrowing X funds 
at X percent. 

You know, this is different, and it would seem to me that there 
is a great opportunity here if we stay the course to observe as we 
have finished projects and we have attained results to watch what 
happens in those communities, which partly will be as a result of 
what has been accomplished with the initiative. 

Again, you are talking about people and systems and environ- 
ment, and they all come together. There are many things that go 
into the soup, but clearly I think as we get more time under our 
belts observing what we have been able to accomplish and observe 
what happens in the communities as we go forward I think we will 
be able to see measurable results. That can at least partly be at- 
tributed and tied back to the initiative. 

It is the level of activity, I think. That is a great word to keep 
in mind. As these things happen and are completed, you are going 
to see activity as a result in those areas, whereas before you were 
seeing no activity. 

Mr. Gibbs. That is a good point to end this hearing, I think. 

I want to thank you all for coming in. 

Do you have one more point? Go ahead. 

Mrs. Napolitano. Just one very quickly, and that is to Mr. Lord. 

Mr. Rokita touched on the job creation issue, and while it has 
been 5 years and you have already created the jobs, it will hope- 
fully be another 5 years. How long do you think this can continue 
to create the jobs and will those jobs change as new technology and 
as improvements are done? 

What do you see will happen, the challenges that may be ahead? 
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Mr. Lord. Well, it depends on the type of jobs that we are talk- 
ing about, but some of the things that we have seen, some of the 
results that we have seen as a result of the Great Lakes Restora- 
tion Initiative through some of the habitat improvements, for ex- 
ample, very much sustain the kinds of outdoor jobs that we would 
like to see in the region, jobs for folks that sell the guns and the 
ammo and the fishing hooks and the rest of it to the people who 
are going into Michigan or Ohio or any of the other Great Lake 
States in order to enjoy the outdoors. 

As I also noted, the restoration project that we have undertaken 
while we are 5 years in, we have got a long way to go. 

Mrs. Napolitano. How long do you think that might have to go? 

Mr. Lord. I cannot answer that question, ma’am. It is a very 

Mrs. Napolitano. Three decades, four decades? 

Mr. Lord. These are large lakes with a lot of problems, and we 
have, I think, made a very significant and valiant effort and a lot 
of progress to date in cleaning them up, but as noted, we have got 
27 AOCs, areas of concern, that remain, and they are very com- 
plicated projects in terms of getting those finished. 

So I think the bottom line is there is a lot more work, but the 
benefits, as Mr. Walking was highlighting, are that when we clean 
up these areas of concern, for example, these communities that 
have had this anchor around their necks in terms of this — it’s gone, 
and so you can see the development coming, the highrises or what- 
ever they may want to do in these newly cleaned up places. 

We have begun to see some of that happen, and so that is the 
kind of excitement that the GLRI can bring and I think will con- 
tinue to bring as we make more progress in the future. 

Mrs. Napolitano. Thank you, sir. 

Thank you, Mr. Chair. 

Mr. Gibbs. Well, again, I want to thank you for coming in. 

I think this was quite an interesting discussion, and hopefully we 
can move forward with the formal authorization and reliable, sus- 
tainable funding. 

We had a hearing just recently on brownfields. Mayor. That is 
a key issue. We have made a lot of progress, sir, I think, in inte- 
grated permitting and planning, I think you highlighted that. We 
have had hearings on that, and are trying to work with the U.S. 
EPA to allow municipalities like yourselves to do integrated per- 
mitting so that you can address what your needs are, which might 
be different than the needs in Cleveland, for example. 

And so thank you all for coming in to highlight the importance 
of the Great Lakes to economic stability and job creation in the re- 
gion. 

Thank you very much, and this concludes our hearing. 

[Whereupon, at 12:27 p.m., the subcommittee was adjourned.] 
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Good Morning Chairman Gibbs and Ranking Member Napoiitano, and members of the 
Committee. My name is Chris Korleski and I serve as the Director of the U.S. EPA’s Great 
Lakes National Program Office in Chicago. 1 am very pleased to be here this morning to 
discuss the remarkable progress made under the Great Lakes Restoration initiative (GLRI). 


The GLRI was launched in 2010 to accelerate efforts to protect and restore the largest system 
of fresh surface water in the world — to provide additional resources to make progress toward 
the most critical long-term goals for this important ecosystem. 

Restoring and protecting the Great Lakes is not just a regional imperative; it is a national one. 
The lakes hold 90 to 95 percent of the nation’s fresh surface water supply providing- 
ecological and public health benefits, as well as direct economic and recreational benefits, to 
tens of millions of American citizens (including members of Tribal nations) who live in the 
Great Lakes basin. 
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^ Imtiatiya Projects Funded During 2010-20'I4 



Since its inception, the Great Lakes Restoration Initiative has been a catalyst tor 
unprecedented federal agency coordination — through the GLRI Interagency Task Force and 
the OLRl Regional Working Group, both of which are led by tiPA. This unprecedented 
coordination has produced unprecedented results. Gl,RI resources have supplemented agency 
base budgets to fund over 2,600 projects to improve water quality, to protect and restore 
native habitat and species, to prevent and control invasive species and to address other Great 
Lakes environmental problems. 


I he G LRI Interagency I ask Force and Regional Working Group work very hard to ensure 
that the Initiative; identilles the key threats to the Great F.akes cco.svstem: ensures that the 
projects tunded address those key threats: a.ssesses projects using measures of progress to 
ensure that the initiative is actually achieving results: and communicates those resiiits through 


2 




52 


a Report to Congress and the President. In addition, the Task Force and Working Group 
ensure that these activities are undertaken with the input of key stakeholders. 

This coordinated effort is .showing results: 

Toxic Substances and Areas of Concern’ 

During the first five years of the GLRl, federal 
agencies and their partners delisted three Areas of 
Concern (Presque Isle Bay in Pennsylvania and 
Deer Lake and White Lake in Michigan) and 
completed ail of the initial work that will lead to 
the delisting of three additional Areas of Concern 
(Sheboygan River in Wisconsin, Waukegan 
Harbor in Illinois, and Ashtabula River in Ohio). That’s a major change from the 25 years 
before the Initiative, during which only one Area of Concern was cleaned up and delisted. 
With continued funding and the continued coordination of all our federal and state partners, 
we hope to keep the momentum going and ultimately achieve the delisting of all the 
remaining Areas of Concern. 


Accelerating Cleanup of Areas of Concern 
Designated Under 1987 Great takes Water Quality Agreeitient 



* "Areas of Concern" jAOCs) were designated utrder the Great Lakes Water Quality .Agreement of 1987 due to large amounts of 
legacy contaminants, primarily from industrial sources. There are 43 separate AOCs: 26 in the U.S., 12 in Canada, and 5 bi- 
national. 
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Great Lakes Areas of Concern 
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Invasive Species 

During the first five years of the GLRI. federal agencies and their partners engaged in an 
unprecedented level of activity to prevent new introductions of invasive species in the Great 
Lakes ecosystem. Some of this activity was focused on Asian carp, which are a significant 
threat to the ecological health of the Great Lakes and its mLilti-billion dollar sport fishery. 

The GLRI provides support to the Asian Carp Regional Coordinating Committee to prevent 
bighead and silver carp from becoming established in the Great Lakes ecosystem; to date, 
monitoring has not found any established self-sustaining populations of silver or bighead carp. 
Nevertheless, the threat of Asian carp entering the Great Lakes continues, and the federal 
partners arc eager to continue the work necessary' to keep them out of the Great Lakes. 


Agencies and their partners also controlled over 84.000 acres of property for terrestrial 
invasive species such as .lapanese knotweed, Phragmites and purple loosestrife. 
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Nearshore Health and Nonpoint Source Pollution 

During the first five years of the GLRI, federal agencies and their partners targeted activities 
to reduce phosphorus runoff from farmland, which contributes to harmful algal blooms in 
western Lake Erie, Saginaw Bay and Green Bay, Federal agencies used (jLR! support to 
increase the number of acres of farmland enrolled in agricultural conservation programs in 
GLRI priority watersheds by more than 70 percent. 



GLRI Funding Increased Acreage Enrolled 
in Agricultural Conservation Programs in Priority Watersheds 
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Habitat and Wildlife Protection and Restoration 

During the first five years of the GLRl, more than 100,000 acres of wetlands and 48,000 acres 
ofcoastal, upland, and island habitat were protected, restored and enhanced. Over 500 barriers 
were removed or bypassed in Great Lakes tributaries, enabling access by fish and other 
aquatic organisms to over ,),400 additional miles of river. These activities have accelerated the 
restoration of native fish and wildlife populations to self-sustaining levels. 

Accountability, Education, Monitoring, Evaluation, Communication and Partnerships 

During the first five years of the GLRl, less than a quarter of one percent (<0.25%) ofGLRI 
funding was used to implement "teach the teacher" activities and help science teachers 
throughout the basin incorporate Great Lake.s-speciRc material into their class curricula. 

The July 28‘''. 20 1 5 Great Lakes Restoration Initiative Report to Congress am! the PresitlenI 
provides detailed progress on each focus area for fiscal years 20 1 0-20 1 4-. It also includes 
detailed information on funding and overall performance on Action Plan measures of 
progress, objectives and long-term goals. 


While the first five years of the GLRl have achieved remarkable progress, the federal 
agencies are already well underway implementing GLRl Action Plan //’. w hich summari/res 


■’ Great Lakes Restoration Initiative - Report to Congress and the President, Fiscal Years 2010-2014 (July 28, 2015): 
IUt(i:/.G2.ifi.uh/pc!fs/2 l U‘ ?07?0-report to congress. odf 


Great lakes Restoration Initiative - Action Plan // (September 2014); hUD://g!ri.usAicti(iD pl.-iti,’ucifsA;!ri .ictiafi- pian -2.p df 
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the actions federal agencies will implement during fiscal years 2015 through 2019. These 
actions will build on restoration and protection work carried out under the first GLRl Action 
Plan, with a major focus on: 

• cleaning up Great Lakes Areas of Concern; 

• preventing and controlling invasive species; 

• reducing nutrient runoff that contributes to algal blooms; 

• restoring habitat to protect native species; and 

■ supporting Great Lakes resilience, education and science-based adaptive management (i.e., 
how we make even better investment decisions over time). 

While Action Plan II will continue to focus on key Great Lakes problems, it incorporates 
several fresh approaches: 

• it expressly incorporates a science-based adaptive management framework that will be used 
to prioritize ecosystem problems to be targeted with GLRl resources, to select projects to 
address those problems and to assess the effectiveness of GI.Rl projects. Measures of 
Progress have been developed to track all actions implemented under Action Plan 11. 


• it commits agencies to develop and incorporate climate resiliency criteria in project selection 
processes. Agencies will develop standard criteria to ensure climate resiliency of Great Lakes 
Restoration Initiative-funded projects. 

• it incorporates feedback for strengthening the GLRl that was contributed by the Great Lakes 
Advisory Board, the U.S.EPA Science .Advisory Board, the U.S. Government Accountability 
Oifice, the Congressional Research Service, states, tribes, municipalities and the general 
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public through in-pcrsoii meetings, webinars and conl'erence calls. Wc will continue to 
improve implementation of the Initiative and have recently adopted new budgeting and 
planning processes that make it easier for federal agencies to work more closely with their 
state and tribal partners to ensure that appropriate projects are being prioritized and 
implemented. 

fhank you Chairman Gibbs, Ranking Member Napolitano, and members of the Committee, 
for the opportunity to appear before you today. 1 look forward to answering your questions. 
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C-.-REAT LAKES RESTORATION INITIATIVE 

Some information on Projects and Progress Made 

Avaiiabie to Congress and the Pyblic 


What GAO Found 

As GAO reports in JiJy 2015, of the $1.68 billion in federal funds made 
available for the Great Lakes R^toration Initiative (GLRl) in fiscal years 2010 
through 2014, nearly all been allocated as of January 2015. Of the $1.66 
billion allocat®i, the Envjnxjmental Protection Agency (EPA) and the other 10 
Great Lakes Intef^ency Task Force (Task Force) agencies expended $1.15 
billion for 2,123 prefects (see fig.). 

Status of GLRl ffoncls, ^ 2010-2014 " 


Ooltara in mitlions 



Task Force agencies can either conduct work themselves or enter into financial 
agreements, such as grants, cooperative agreements, or contracts \wth others, 
such as federal entities; state, local, and tribal entities: nongovernmental 
ojganizations; and academic institutions. To guide restoration work, EPA and the 
Task Force have developed two consecutive multiyear restoration action plans. 
EPA also created a process to ensure mcwiitoring and reporting on the progress 
of the GLRl, and EPA and the Task Force issued three accomplishment reports. 

The process to identify each agency’s GLRl work and funding has evolved to 
emphasize interagency discussion, in fiscal year 2012, the Task Force created 
subgroups to discuss and identify work on three issues: cleaning up severely 
degraded locations, called Areas of Concern; preventing and controlling invasive, 
aquatic species that cause extensive ecological and economic damage: and 
reducing nutrient runoff from agricultural areas. EPA officials said that the Task 
Force created additional subgroups to identify ail GLRl work and funding in 2015. 

in July 2015, GAO found that the Task Force has made some infomiation about 
GLRl project activities and results avaiiabie to Congress and the public in three 
accomplishment reports and on its website, in addition, the indivfduai Task Force 
agencies collect information on actis^ties and results, although this information is 
not collected and reported by EPA. Of the 19 projects GAO reviewed, 8 reported 
results directly linked to restoration, such as improved methods for capturing sea 
lamprey, an invasive species that can kill up to about 40 pounds of fisti in its 
lifetime. The remaining 11 reported results that can be indirectly linked to 
restoration; that is, the results may contribute to restoration over time. These 
included results such as simulations and data for helping decision makers make 
belter restoration decisions in light of climate change, as well as education and 
outreach tools to increase avirareness of invasive species. 

— United States Government Accountat»lityOffics 
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Chairman Gibbs, Ranking Member Napoiitano, and Members of the 
Subcommittee: 

I am pleased to be here today as you consider the Great Lakes 
Restoration Initiattve (GLRI) and its role in restoring the health of the 
Great Lakes ecos^tem. Millions of people in the United States and 
Canada depend on the Great Lakes—the largest system of freshwater in 
the world, containing much of North /Vnerica's freshwater supply — as a 
source of drinking water, recreation, and economic livelihood. Over the 
last several decades, the Great Lakes Basin, including the five Great 
Lakes — Superior, Mchigan, Huron, Ontario, and Erie — has proven 
vulnerable to the effects of toxic and other pollutants resulting from 
industrial and agricultural activities. In addition, more than 180 nonnative 
aquatic species have become established in the Great Lakes, some of 
which have caused extensive ecological and economic damage. The 
discovery of Asian carp near waterways connected to the lakes threatens 
to increase this problem.’ The GLRI was created in fiscal year 2010, after 
the President’s fiscal year 2010 budget request included a new 
interagency initiative to accelerate Great Lakes restoration by addressing 
regional issues, such as water quality contamination and invasive species 
that continue to threaten the health of the Great Lakes ecosystem. It is 
overseen by the Great Lakes Interagency Task Force (Task Force), which 
Is chaired by the Administrator of the Environmental Protection Agency 
(EPA) and made up of senior officials from EPA, nine federal 
departments, and the Council on Environmental Quality.^ According to the 


’TTie term Asian carp refers collectively to four species of carp — including bighoac! and 
silvorcarp — that are native to Asia and were first introduced into the United States in 
1 963. Their rapid expansion and population increase can decrease populations of native 
aquaticspecies, in part by consuming vastareas of aquatic plants that are important as 
food and spawning and nurseryhabitats. 

^The Task Force was created by Executive Order 13340, Establishment of Great Lakes 
Interagency Task Force and Promotion of a Regional Collaboration of National 
Significance fbrthe Great Lakes. 69 Fed. Reg, 29043 (May 20. 2004).The Task Force 
originallyconsisledofthe/Vdministralorofttte EPA, the Secretary of State, the Secretary 
of the Interior, the Secretary of Agriculture, the Secretary of Commerce, the Secretary of 
Housing and Urban Development, the Secretary of Transportation, the Secretary of 
Homeland Security, the Secretaryof the Army, and the Chairman ofthe Counciion 
Environmental Quality. Mother department, the Department of Health and Human 
Services, and its Secretary, were added later. 
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Task Force, the GLRI was created to accelerate efforts to protect and 
restore the Great Lakes. 

When Congress made funds available for the GLRI in fiscal year 2010,'^ 
the conference repcrt accompanying the appropriations act directed ERA 
to take several actions, including to (1) develop a comprehensive, 
multiyear restoration action plan for fiscal years 201 1-2014, (2) establish 
a process that ensures monitoring and reporting on progress of the GLRI, 
and (3) provide detailed yearly program accomplishments beginning in 
201 1“ ERA is authorized to transfer GLRI funds to any federal agency to 
carry out activities in support of the program. ERAenters into agreements 
with the Task Force agencies identifying the funds to be transferred and 
describing the work to be done. To use GLRI funds on restoration 
activities, Task Force agencies conduct work themselves or enter into 
financial agreements, such as grants, cooperative agreements, or 
contracts, with other groups to perform specific projects. Recipients of 
GLRI funds can include federal entities: state, local, or tribal entities: 
nongovernmental organizations: academic institutions: and others such 
as agricultural producers. 

My statement today focuses on (1)GLRI funding, action plans to guide 
the activities of the GLRI, process to ensure monitoring and reporting, 
and accomplishment reports: (2) the process used to identify GLRI work 
and funding: and (3) information available about GLRI project activities 
and results. This testimony is based on reports we issued in September 
2013 and July 2015.® To conduct our work, we reviewed GLRI 
agreements between the Task Force agencies and agencies’ policies and 
guidance on financial agreements. We also interviewed officials 
representing the Task Force agencies. We focused primarily on the five 
Task Force agencies that received the majority— about 85 percent— of 
GLRI funds made available in fiscal years 2010 through 2014. These 
agencies were ERA, Fish and Wildlife Service (FWS), National Oceanic 


^Depanmentofthe Interior— Appropriation. Pub. L. No, 1 11-88, 123 Stat, 2904 2938 
(2009). 

'‘H. R. Rep. No. 111-316, at 111 (2009). 

®GAO. Great LakesRestorationlnniative:Fiir»)erActionsWou!d Resultin More Useful 
Assessments and Help Address Factors ThatLimitProgress. GAO-13-797 (Washington, 
D.C.: Sepl 27, 20^Z)ar\(i Great LakesRestorattonlnifiatlve: Improved Data Collection 
and Reporting Would Enhance Oversight. GAO-15-526 (Washington, D.C.: July 21 , 2015). 
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and Atmospheric Administration (NOAA). Natural Resources 
Conservation Service (NRCS). and U.S. Army Corps of Engineers 
(Corps). To ejQmine information available about GLRI project activities 
and results for Uie 2015 report, we analyzed GLRi accomplishment 
reports, ttie GLRI website, and project documents for a nonprobability 
sample of 19 projects funded by the five Task Force agenciesT In most 
cases, ERA FWS, NOAA, and NRCS require their grant recipients to 
submit quarteriy, semiannual, or annual progress reports, and quarterly or 
annual financial reports, consistent with the Office of Management and 
Budget (ON®) circulars in effect at the time of the agreements.^ In 
addition, the Task Force agencies that used contracts — the Corps and 
NOAA— require their contractors to submit progress reports. More details 
on the scope and methodology for this work can be found in each of our 
issued reports. 

The work upon which this statement is based was conducted in 
accordance with generally accepted government auditing standards, 
Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our 
findings and conclusions based on our audit objectives. We believe that 
the e\«dence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. 


Background 


The Great Lakes Basin covers approximately 300,000 square miles, 
encompassing Michigan and parts of Illinois. Indiana, Mnnesota, New 
York, Ohio. Pennsylvania, Wisconsin, and the Canadian province of 


®This nonprobabilitysample provides examples of both projects with typical and large 
funding amounts from a rangeof recipients, and is notreprosenlativeofali GLRI projects. 

Circular A-102, Grants and Cooperative Agreements With State and Local 
Governments {Oct. 7, 1994;further amended Aug. 29, 1997) and 0MB Circular A«1 10, 
Uniform Adminisfrative Requirements for Grants and Other Agreements with Institutions of 
Higher Education, Hospitals and Other Non-Profit Organizations (Nov. 1 9, 1 993; further 
amended SepL30, 1999). In December 20 13, OM8 consolidated its grants management 
circulars into a single uniform guidance document, the Uniform Administrative 
Requirements. Cost Principles, and Audit Requirements for Federal Awards (Uniform 
Guidance), to sfreamiine its grants managementguidance, promote consistencyamong 
grantees, and reduce adminisfrative burden on nonfederai entities , in Decern ber 201 4, 
OIVS, along with grant-making agencies, issued a joint interim final rule implementing 
OkB's Uniform Guidance for new grant awards made on or after December 26, 2014. 
Because we reviewed GLRi projects awarded before that date, wo used OMB's previous 
circulars in our review. ON© circulars in effect during the first4 years of the GLR! are 
available at http;//wv./w.whifehouse-govfomb/cifculars default/. 
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Ontario (see fig. 1), as well as lands that are home to more than 40 
Native American tribes. It includes the five Great Lakes and a large land 
area that extends beyond the Great Lakes, including their watersheds, 
tributaries, and connecting channels. 


Figure 1 : A-ea CcMnprising the Great Lakes Basin 



Swjiws. GAO. MapR8iKiure<w((i»B). !GA0-«^841T 


Numerous environmental stressors threaten the health of the Great Lakes 
and adjacent land within the Great Lakes Basin. Decades of industrial 
activity in the region have left a legacy of contamination, such as from 
polychlorinated biphenyls (PCB), in the sediments that make up the beds 
of rivers and harbors in the Great Lakes Basin. In 1987. the United States 
and Canada identified a list of 43 severely degraded locations in the 
Great Lakes Basin as Areas of Concern— 26 of which are located entirely 
in the United States; 5, shared by the United States and Canada; and 12, 
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located entirely in Canada.® As of May 2015, 4 of the Areas of Concern 
located entirely in the United States had been delisted, or removed, from 
the binational list. In addition, the fertile soil in the surrounding states 
makes them highly productive agricultural areas, resulting in large 
amounts of nutrients such as phosphorus and nitrogen — as well as 
sediment, pesticides, and other chemicals — running off into the Great 
Lakes.® Moreover, large population centers on both sides of the U.S. and 
Canadian border use the Great Lakes to discharge wastewater from 
treatment plants, which also introduces nutrients into the Great Lakes. 
Even with progress in reducing the amount of phosphorus in the lakes in 
the 1970s, harmful algal blooms are once again threatening the Great 
Lakes Basin.’® 

The United States has long recognized the threats facing the Great Lakes 
and has developed agreements and programs to support restoration 
actions. For example, in 1972, the United States and Canada signed the 
Great Lakes Water Quality Agreement to restore, protect, and enhance 
the water quality of the Great Lakes to promote the ecological health of 
the Great Lakes Basin. In addition, in 2002. the Great Lakes Legacy Act 
authorized ERA to carry out sediment remediation projects in the 31 
Areas of Concern located entirely or partially in the United States, among 
other things.” In 2004, the Task Force agencies coliaborated with 
governors, mayors, tribes, and nongovernmental organizations in the 
Great Lakes region in an effort referred to as the Great Lakes Regional 
Collaboration, which led to the development in 2005 of the Great Lakes 


These areas are defined as “geographic areas where a change in the chemical, physical, 
or biological integrityof the area issufficientto cause restrictionson fish and wildlife or 
drinking water consumption, or (he loss of fish and wildlife habitat among other 
conditions, or impair the area's ability to support aquatic life.” 

®Pollutantsfrom these nonpoint sources remain leading causes ofimpairment to the 
nation's waters. See GAO. C/ean Water Act: Chariges Needed if Key EPA Program Is to 
Help Fulfill the Natiory's Water Quality Goals. GAO-1 4-80 (Washington, D.C.: Dec 5 
2013). 

’®T7iese algal bioomsare a result of inaeases In phos fXiorus and nitrogen entering the 
lakes from nonpointsourcesofrurjofffrom urban and rural areas. According to NOAA, 
officials, while phosphorus is generallythe primarynutrientthat controLs the amount of 
algae that will grow suspended in freshwater, nitrogen can also control algal growth, 
increases in phosphorus or nitrogen can resuitm increases in algae, which can be 
detrimental to aqualiclife by reducing theamoimtof sunlightand indirectlyredudng the 
amount of available o>^en, among other things. 

”Pub. L.No. 107-303. 116Stat 2355(2002), 
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Regional Collaboration Strategy to Restore and Protect the Great 
Lakes.^^More than 1,500 individuals participated in this effort, in 2009, 
the President created ttie Asian Carp Regional Coordinating Committee 
to coordinate efforts to prevent Asian carp from spreading and becoming 
established. 

Even with these acticMis, the Great Lakes are environmentally vulnerable. 
In 2009, the President proposed $475 million in his fiscal year 2010 
budget request for a new interagency initiative to accelerate the 
restoration of the Great Lakes. Specifically, the President requested that 
EPA and its federal partners coordinate state, tribal, local, and industry 
actions to protect, maintain, and restore the integrity of the Great Lakes. 
Most recently, in 2015, multiple bills to authorize the GLRI were 
intrrxiuced in the House and Senate. Some of these bills, if enacted, 
would authorize $300 million to be appropriated annually to carry out the 
GLRI for fiscal years 2016 through 2020. 


ERA Made Funding 
Available to a Range 
of Recipients. Guided 
Activities through a 
GLRI Action Plan, 

Created a Monitoring 
Process, and Issued 
Accomplishment 
Reports 

GLRI Funding As discussed in our July 2015 report,” in fiscal years 2010 through 2014, 

$1.68 billion of federal funds was made available for the GLRI,” and as of 


When Congress made funds available for the GLRI ih fiscal year 2010, 
the conference report accompanying the appropriations act directed EPA 
to develop a comprehensive, multiyear restoration action plan for fiscal 
years 201 1 through 2014, to establish a process to ensure monitoring and 
reporting on the progress of the GLRI, and to provide detailed, yearly 
program accomplishments beginning in 201 1 . 


”Great Lakes Regional Collaboration, Great Lakes Regional Collaboration Strategy to 
Resloreand Protectihe Great Lakes [December ZOOS}. 

”GAD-1 5-526. 
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January 2015, EPA had allocated nearly all of the funds, about $1.66 
billion. Aso, as of January 2015, Task Force agencies had expended 
$1.15 billion for 2,123 projects (see fig. 2).^^ GLRi funds are available for 
obligation for the fiscal year the appropriation was made and the 
successive fiscal year. After these 2 fiscal years of availability, GLRI 
funds can be used for 7 additional years to expend and adjust those 
obligations. 


’'’GLRI funds were made available through appropriations and transferauthority. Transfer 
authority is statutory authority provided by Congress to transfer budget authority from one 
appropriation orfund account to another, in fiscal years 2010, 201 2. 2014, and 2015, 
Congress did not provide appropriations for GLRi purposes, instead, in those fiscal years , 
Congress provided EPAwith transferauthority. up to a maxim urn amount, to undertake 
GLRI programs and projects. However, in fiscal years 201 1 and 2013, Congress did 
prowde EPA with specificappropriations forGLRIpurposes. As such, this testimonywilt, 
hereinafter, use “made available" when referring to the maximum amount of transfer 
authority and/or appropriations provided for GLRI purposes, 

’^For budgeting purposes, an allocation means a delegation, authorized bylaw, by one 
agency of its aulhorityto obligate budgetaufoorityand outlayfundsto anotheragency, 
and it is made when one ormore agencies share the administration of a program for 
which appropriations are made to only one of toe agencies or to the President. For funds 
control purposes, an allocation is a further subdivision of an apportionment. Obligations 
are definite commitoiente that create a legal liability of the government for the payment of 
goods and services ordered or received, or a legal duty on the part of the United States 
that could mature into a iegai liabilityby virtue of actions on the part of the other party 
beyond the control of the United States. Expenditures are the actual spending of money, 
that is the outlays that liquidate obligations. See GAO, A Glossaryof Terms Used in the 
Federal BudgetProcess,GAO*05-734SP {Washington, D.C.: September2005) 
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Rgure 2: Great l^kes^ Rest^tkm Jnitiative ^nds Matte Available, Aitocated, 
Obligated, and Bcpemled as<rf4amjary2015 


OoSars in miltiore 
500 



2010 JSJJ1 2012 2013 2014 


Fiscai year 

j j Puffils made avaBaWe for »ie Great li»es Rastoration initiative 

Ponds ailocaled to Great Lak^ interagwjcy Task Force agencies' 
Fonda oWigated 



Source: GAO anatysis of Bie Cmkwmanferi Prcpte<rfion Agency s Jwjtary 201S Great Latoa HesMraflon Initetfvs firtuna'al 
t!»i*asemen«ifl>tJertore5>orts. iGAO-IS^IT 

f'k^es; The fiscal years ki this figure refer to the years in w hich Hie funds were rnade available for the 
Great Lakes Restoration Initiative (GIF?), 

Great Lakes hteragency Task Force is chaired by the Bivirorirrentat Rotection Agency (f^PA) 
Adninistralcwand iicludes senior officials fromtheU.S. Dep^jrtnients of Agriculture, Conmerce, 
Defense, Health and Human Services. Hcsneiand Security, Housing and Urban Developirant, the 
Interior, State. andTransporfafionandtheCouncfl on ErivironiTierital Qi»a!lty, BVk allocatosGLW 
funds to the other Task Force agertcies responsible fw carrying out GL.R1 w ork. 


Task Force agencies conduct GLRI work themselves or by awarding 
funds to recipients through financial agreements, such as grants, 
cooperative agreements, or contracts. Potential recipients of GLRI funds 
include federal entities; state, tocal, or tribal entities; nongovernmental 
organizations; academic institutions; and others, such as for-profit 
entities, agricultural producers, or private landowners, A single GLRI 
project can involve multiple funding recipients. Table 1 shows the number 
of projects funded with GLRI funds made available in fiscal years 2010 
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through 2013 by the five agencies we reviewed in our 2015 report and 
type of recipient, as of July 2014. The type of GLRi funding recipients 
vary depending on the agency and financial agreements involved. For 
example, NOAA has entered into agreements with a variety of recipient 
types, with the exceptfon of private landowners and agricultural 
producers. Funding recipients are responsible for reporting information to 
their funding agencies about the progress of their GLR! projects, 


Table 1 : Number of Great Lakes Restoration Initiatiw (GLRI) Projects Funded by Five Agencies, by Type of Recipient as of 

July 2014 

Projects by recipient type 

Agency 

Federal 

entities'’ 

State, local, or 
tribal entities 

Nongovernme 

nta! 

organizations 

Academic 

institutions 

Other 

Environmental Protection Agency 

17 

318 

100 

134 

0 

Fish and Wildlife Service 

181 

138 

148 

47 

1*^ 

11 = 

U,S. Army Corps of Engineers 

330 

0 

0 

0 

0 

Natural Resources Conservation Service 

22 

17 

5 

2 

1b 






18d 

National Oceanioand Atmospheric 
Administration 

53 

42 

30 

45 

3° 

Total 

603 

515 

283 

228 

s'- 






11= 






18“ 


^irc« GAO ^lysis o! tJais trom ll» Greal l.iHw Accoirtabliiv Sjstein (GIAS) £S erf JJ/ ^4. aotl !ia» ofi Glftl enopisnts fron the Emifonrwii^ Pfoteelion Agancy fish atd VMIditts ay«c© U S 
A/iny Cwiwirf Erigiewws, Natijrji RosfAfoes Consorwoco Sef>iCB. and NWioroi Oc«»itc anct Anixspre*-c A(jrn.vslro*cn. lGAO-IS-84ir 


Nrtes: This table includes only those projects that were identifted in GLASas of July 2014 as funded 
with GLRI funds made available in fiscal years 2010 through 2013, 

Recipients in this fable areentities that received <3.^ funds directly f romthe federal agencies, 
E5ecause projects aiGLAS may have multiple recipients of different types, the same projects may bo 
counted under nultifiJo colurms that cannot be added together to equal an agency’s total number of 

(WC^tS- 

^For GLRi projects cat^rized under the federal entities recipient type, the recipient may be the 
fundHig agency itself, c^er federal agencies to w hich they have provided funds, or an entity that w as 
aw arded a contract. We have included contracts in this category because contracts are used when 
the principal purpose is acquisition of firoperty or services forthe direct benefit or use of the federal 
governmgfvt. 

“For-profit entities. 

“ftivate landowners. 

‘'Agricultural producers. 
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GLRI Action Plans As discussedinour September 2013 and July 2015 reports.’® in response 

to the conference report's direction to develop a multiyear restoration 
action plan, in F^ruary 2010, the Task Force published the Fiscal Years 
2010 to 2014 Great Lakes Restoration Initiative Action Plan (2010-2014 
Action Plan) to guide the activities of the GLRI for those years. The 
2010-2014 Action Plan was organized into five focus areas that, 
according to the Task Force agencies, encompassed the most significant 
environmental problems in the Great Lakes: (1) toxic substances and 
Areas of Concern: (2) invasive species: (3) nearshore health and 
nonpoint source pollution; (4) habitat and wildlife protection and 
restoration; and (5) accountability, education, monitoring, evaluation, 
communication, and partnerships. 

For each focus area, the 2010-2014 Action Plan included long-term goals, 
objectives to be completed within the 5-year period covered by the plan, 
and measures of progress — 28 in total — that were designed to ensure 
that efforts are on track to meet the long-term goals. Each of the 28 
measures included annual targets for fiscal years 2010 to 2014. The 
Task Force issued an updated Action Plan for 2015 to 2019 (2015-2019 
Action Plan) in September 2014 to guide the GLRI for those years. The 
updated plan retains four of the focus areas of the 2010-2014 Action 
Plan, and the fifth focus area was modified and called “foundations for 
future restoration actions.”^ 


’®GAO-1 3-797 aod GAO-1 5-526. 

’^Groat Lakes Interagency Task Force, Fiscal Years 2010-2014 Great Lakes Restoration 
Initiative Action Plan {Washington. D.C.: Feb, 21, 2010) 

’®For example, one measure for the habitat and wildlife protection and restoration focus 
area addresses the number of fish passage barriers that are to be removed or bypassed 
annually for the period of lime covered by the Action Plan. The annual targets for the 
measure are the removal or bypassing of 100 barriers in 2010, 150 in 201 1 , 250 in 2012, 
350 in 2013, and 450 barriers in 2014 

■’^Greal Lakes interagency Task Force, Great Lakes Restoration Initiative Action Plan II 
(Washington. D.C.: September2014), 

^The focus area “foundations for future restoration action” includes objectives to ensure 
the climate change resiliencyof GLRI projects, educate future generations about the 
Great Lakes ecosystem, and implementa science-based adaptive management 
approach. 
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As we reported in September 2013, EPA assesses GLRi progress 
primarily by evaluating performance toward meeting the annual targets for 
the 28 measures of prepress in the Action Plan. In our 2013 report, we 
found that the 2010-2014 /teton Plan did not identify the links between a 
focus area's goals, objectives, and measures of progress. That is, some 
of the goals and objectives in the Action Plan were not linked with any 
measures. We recommended that the EPA Administrator, in coordination 
with the Task Force as appropriate, identify linkages between long-term 
goals, objectives, and measures in the Action Plan for 2015 to 2019. in 
response to our recommendation, each focus area in the updated Action 
Plan is associated with two or three objectives and several measures of 
progress, clearly identifying the links between each objective and 
measure of progress. 


Monitoring and Reporting in response to the conference report’s direction to establish a process to 
on Progress ensure monitoring and reporting on the progress of the GLRI, EPA 

created the Great Lakes Accountability System (GLAS) in 2010 to collect 
information for monitoring GLRI projects and progress, in cooperation 
with the Task Force, EPA also created a GLRi website, to provide 
information to both the public and funding recipients about the GLRI 
program and GLRI projects. In September 2013, we found that the 
information on GLRI projects in GLAS may not be complete, which may 
prevent EPA from producing sufficiently comprehensive or useful 
assessments ofGLRIprogress.^^ For example. GLAS limited users to 
submitting information about progress using a single measure of 
progress, while GLRI projects may directly address multiple measures. 
This prevented EPA from collecting and reporting complete progress 
information on each of the measures addressed by GLRI projects. As a 
result, we recommended that the EPA Administrator, in coordination with 
the Task Force, capture complete information about progress for each of 
the measures that are addressed by a project. In response to this 
recommendation, EPA modified GLAS to allow GLAS users to report 


^’See http://glri.us/. 

^^GAO-1 3-797. 

2^For example.as we reported in 2013, a National Park Service GLRi project involved 
managing acres for invasive species, which is one measure, as well as outreach fo the 
publicon practices 8iat prevent the introduction and spread ofinvasive species, which is 
another measure. However. GL/^ required the agency to choose oniyone of these 
measures for reporting progress. 
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Information in GLAS about more than one measure of progress, 
beginning in January 2014. 

In July 2015,2'* ^^0 found that some GLAS data were inaccurate, in part 
because recipiente entered information inconsistently due to inconsistent 
interpretation of guidance, unclear guidance, or data entry errors. In May 
2015, while we were completing our work for that report, EPA stopped 
using GLAS and began using the Environmental Accomplishments in the 
Great Lakes (EAGL) information system to collect GLRI project 
information and issued initial guidance for using EAGL. EPA officials told 
us that the agency created EAGL and. after consulting with Task Force 
agencies, conducted pilot tests of the system while we were completing 
our review of GLAS. After the pilot tests, in May 2015, EPA officials 
decided to use EAGL to collect information to monitor and report on GLRI 
progress, and they made the system available to Task Force agencies for 
an initial period of data entry. In our July 2015 report, we said that this is a 
good first step to resolving the data inconsistencies that we identified in 
GLAS, which resulted, in part, because of unclear or undocumented 
definitions, data requirements, and guidance about entering important 
data. However, as of that date, EPA had not yet established data control 
activities or other edit checks, although in commenting on a draft of the 
report, EPA stated that it planned to establish data control activities, such 
as verifications and documented procedures, for ensuring the reliability of 
the EAGL information system. Fully implementing the actions needed to 
address the reliability of GLRI project data should ensure that EPA and 
the Task Force agencies can have confidence that EAGL can provide 
complete and accurate Information. EPA officials told us that the agency 
plans to use the initial data entry period to solicit feedback from the Task 
Force agencies in order to make changes to EAGL and the user 
guidance. The officials said their goal is to have EAGL ready for data 
entry at the beginning of fiscal year 2016. 


Yssrly Accompiishm©ntS As we reported in July 2015, in response to the conference report’s 
R6portS direction to provide detailed, yearly program accomplishments beginning 

in 2011, EPA and the Task Force released two accomplishment reports in 
2013 and one in 2014 that provided overviews of progress under the 


^‘’GAO-l 5-526. 
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GLRI for fiscal years 2010 through 2012. These reports included 
summary accomplishment statements for each of the five focus areas 
from the 2010-2014 Action Plan, as well as specific performance 
informatton for many of the 28 measures of progress in the 2010-2014 
Action Plan. 


Task Force’s Process 
for Identifying GLRI 
Work and Each 
Agency’s Share of 
Funding Has Evolved 
to Emphasize 
Interagency 
Discussion 


The process for identifying each agency’s GLRI work and share of GLRI 
funding has evolved since fiscal year 2010 to emphasize interagency 
discussion. As discussed In our July 2015 report.^^ EPA officials 
described four steps that Task Force agencies generally followed to 
identify GLRI work and funding, and the five agencies we reviewed 
followed these steps. The steps are as follows; 

• Agency identification of GLRI work. EPA officials said that during 
the first step, each agency conducted an internal analysis to identify 
GLRI work that they wanted to conduct, either themselves or through 
other entities, within a fiscal year. 

• T ask Force agreement on scope and funding for agencies’ work. 
In the second step, the five agencies we reviewed held discussions 
with the Task Force and agreed on the work that would be done in a 
given fiscal year, as well as the amount of GLRI funds that would be 
needed to conduct that work. In general, once the agencies made a 
final determination of the work they would conduct in a fiscal year, and 
the GLRI funds that would be made available, each agency entered 
into an interagency agreement with EPA to transfer GLRI funds from 
EPA to the agency. 


Solicitation of proposals for projects designed to carry out 
age ncies’ GLRI work. In the third step, agencies solicited project 
proposals from potential recipients to conduct the work identified in 
the second step. Project proposals were generally solicited through an 


^^EPA in partnership with the Great Lakes Interagency Task Force, Great Lakes 
Resioratiory Initiative fiscal Year 2010 Reportto Congress and the President 
(Washington. D.C.; March 2011); Great Lakes Restoration Initiative Fiscal year20l1 
Reportto Congress and the Pres/dem(Washington, D.C,: Septerr.ber201 1 ): and Great 
Lakes Restoration Initialive Fiscal Year 20 1 2 Reportto Congress and the President 
(Washing lon.D.C.: February 2014), 

^GAO-1 5-526. 
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announcement, such as a request for applications, posted on an 
agency’s website or in other ways, such as by e-mail. Requests for 
applications included criteria that the agency would use to rank 
applications and select projects, among other things.^'' 

• Selection of projects. In the fourth step, agency officials evaluated 
project proposals and selected the projects they would fund. Officials 
from the Task Force agencies we reviewed generally described 
similar processes for evaluating project proposals. Specifically, they 
said that agency officials with the appropriate expertise reviewed and 
ranked prc^)osals against information in the request for applications 
and selected the best scoring projects for funding. 

The process for identifying each agency’s annual GLRl work and share of 
GLRI funding has evolved from one in which project and funding 
decisions were made on an agency-by-agency basis to one in which 
subgroups formed of multiple agency officials discuss and decide on what 
work should be done. According to ERA officials, for fiscal years 2010 and 

201 1 , the Task Force and the five agencies agreed on work that each 
agency would do on an agency-by-agency basis, Officials from the 
agencies said that they identified work based on existing plans and 
worked with the Task Force to determine the work the agencies would do 
and the funds the agencies should receive. Beginning with fiscal year 

2012, the Task Force began emphasizing interagency discussions as it 
created three subgroups made up of federal agency members, one 
subgroup for each of three priority Issues. The three priority issues, which 
aligned with three of the five focus areas in the 2010-2014 Action Plan, 
were (1) cleaning up and delisting Areas of Concern located entirely or 
partially In the United States, (2) preventing and controlling invasive 


Criteria vary by requestfor application. For example, criteria in an ERA request for 
application included thatapplicants would be evaluated on their plan and approach for 
measuring and tracking ffieir progress toward achieving the expected outcomes and 
outputs that apply to the relevant focus area, and on the technical and scientific merit of 
the proposed project.amongotherthings. On the other hand, criteria in a FWS requestfor 
application included thatapplicants mustspecify in detail how habitatquantity or quality 
will be improved and must include a detailed budget indicating how the funding will be 
used, among other things. 

^^Because the GLRl began in fiscal year 2010, this process did not take place 2 years in 
advance, as it would in subsequenlyears.EPAofficialstoldus that in 2010 the agencies 
also began agreeing on work for fiscal year 2011, After Congress made funds available for 
the GLRI for flscaf year 2010, and again after fiscal year 201 1 , the Task Force revisited 
the initial agreements made with each agency to finali;® the funding amounts. 
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species, and (3) reducing phosphorus runoff that contributes to harmful 
algal blooms.^ Few example, the Areas of Concern subgroup considered 
how close each Area waste being delisted and what cleanup actions 
were needed for delisting, as identified by the Area of Concern managers, 
among other things.^ 

Overall, the Task Force set aside a total of $180 million of the available 
GLRI funds to address the priority issues for fiscal years 2012 through 
2014; $52.2 milibn in fiscal year 2012, $63.4 million in fiscal year 2013, 
and $64.7 milibn in Hscal year 2014. For 2015, ERA officials said that the 
Task Force began creating additional subgroups to identify work and 
funding for ail five of the focus areas in the 2015-2019 Action Plan, not 
just the three prbrity issues. 

According to EPA officials, the focus on priority issues for fiscal years 
2012 through 2014 accelerated restoration results for one of the three 
priority issues. Specifically, two of the Areas of Concern targeted for 
accelerated cleanup by the relevant subgroup were delisted in 2014. EPA 
announced in October 2014 that the White Lake and Deer Lake Areas of 
Concern had been delisted— both had been identified by the Areas of 
Concern subgroup for accelerated cleanup with priority issue funds — and 
EPA officials told us that they expect cleanup work to be completed at 
four other Areas of Concern in fiscal year 2015 as a result of receiving 


will refer to these three priority issues as (1) Areas of Concern, (2) invasive species 
prevention, and (3) phosphorus reduction in testimony. EPA officials told us that the 
Task Force created the three priority issues because of direction in congressional 
conferenceandcommiitec reports. Specifically, the conference reportaccompanying 
ERA’S fiscal year 2012appropriatior>directed EPA to spend not less than the fiscal year 
201 1 enacted level for the toxic substances and Areas of Concern and the invasive 
species focus areas. H.R. Rep, No. 112-331. at 1074(2011). In addition, the House 
committee reportaccompanying a fiscal year 2013 appropriation bill that was not enacted 
and the explanatory statement accompanying EPA’s fiscal year 2014 appropriation 
directed EPA to spend not less than the fiscal year 2012 enacted level on those focus 
areas. H.R. Rep. No, 112-589, at 52 (2012); 160 Cong, Rec. H475, H978 (daily ed. Jan. 
15. 2014), Furthermore, the House committee reportaccompanying the fiscal year 2013 
appropriation bill thatwas not enacted identified the nearshore health and nonpoint source 
pollution focus area as critical for maintaining healthy communities within the GreatLakes 
region, and directed EPA and other federal partners to prioritixe the work surrounding 
alga! bloom conb'oi to improve water quality. 

^Areas ofConcernaret^icaliy managed bylocal groups that can include 
representatives offederal agendes. state, local, and tribal entities , nonprofit organizations, 
landowners, businesses, and other interested parlies. 
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priority issues funds.^’ In the 25 years before the three priority issues 
were identified, only one Area of Concern located entirely in the United 
States had been delisted. 

In addition, EPA officials said that identifying and funding the three priority 
Issues for fiscal years 2012 through 2014 also allowed for continued 
success in invasive species prevention and resulted in some progress in 
reducing phosphorus runoff that contributes to harmful alga! blooms. 
However, restoration resulte in those two priority issues are less clear 
than in the Areas of Concern priority issue, in large part because the 
factors contributing to those priority issues persist and are likely to 
continue into the future. 


information on GLRI 
Project Activities and 
Results Is Available 
from Individual 
Agencies 


in July 2015, we reported that the Task Force, as part of its oversight of 
GLRI, makes some information on GLRI projects available for Congress 
and the public in two ways; annual accomplishment reports and the GLRI 
website. The annual accomplishment reports included information about 
some, but not all, project activities and results. Specifically, we found that 
the accomplishment report for progress in fiscal year 2011 identified 10 
GLRI projects. (2 projects In each of the five focus areas in the 2010-2014 
Action Plan) and included some information about project activities and 
results for each project. For example, the report noted that the 
“Milwaukee River (Wisconsin) — restoring fish passage” project removed a 
dam, opening 14 miles of the river and 13.5 miles of tributaries to allow 
fish to move more freely, and reconnected the lower reach of the river 
with 8,300 acres of wetlands, improving water quality. The report provided 
similar information about nine additional projects. The accomplishment 
reports about GLRI progress in fiscal years 2010 and 2012 also included 
information about project activities and results, although most information 
was not associated with individual projects. For example, a statement 
from the accomplishment report for fiscal year 2012, “GLRI partners are 
implementing strategic invasive species control efforts that establish or 
take advantage of partnerships that will continue invasive species 
monitoring, maintenance, and stewardship beyond the duration of 
individual projects," does not identify the specific projects where these 
efforts are taking place. EPA also made some information available on 


^’Cleanup work included remowng contaminated sediment and diverting water from an 
underground mine. 

^^GAO-1 5-526. 
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GLRI projects on the GLRI website, including a project’s funding agency, 
title, funding amount and year, recipient identification, focus area, and 
description. This Information does not include GLRI project activities and 
results because the website is not designed to include it. 

Each of the five Task Force agencies we reviewed collected information 
on its projects, including activities and results of the projects they funded, 
although this information is not collected and reported by ERA Overall, 
for the 19 projects we reviewed, recipients reported a variety of project 
activities, including applying herbicide, conducting training and 
workshops, and cc^lecting data. In addition, we found that recipients 
reported a range of results. For example, funding recipients from 8 
projects reported results that can be directly linked to restoration, such as 
increasing lake trout production, removing acres of invasive plant species, 
and protecting acres of marshland. For one of these projects, the Buffalo 
Audubon Society reported results needed to restore critical bird habitat, 
such as planting 3,204 plants and removing invasive species, among 
other results. For another project, the Great Lakes Fishery Commission 
reported results in the form of improved methods for capturing sea 
lamprey, an invasive species, which Is a parasite that was a major cause 
of the collapse of lake trout, whitefish. and chub populations in the Great 
Lakes during the 1940s and 1950s. According to a Great Lakes Fishery 
Commission official, the results from this project will help to further 
suppress sea lamprey production in the Great Lakes, thereby reducing 
the damage they cause to native and desirable species. For example, a 
single lamprey can kill up to about 40 pounds of fish in its lifetime. 

For the 11 remaining projects, recipients reported results that can be 
indirectly linked to restoration; that is, the results may contribute to 
restoration over time. These included results such as simulations and 
data for helping decision makers make better restoration decisions in light 
of climate change, as well as education and outreach tools to increase 
awareness of invasive species. In addition, a University of Wisconsin- 
IVtedison representative told us that the university’s project to improve 
applied environmental literacy, outreach, and action in Great Lakes 
schools and communities through train-the-trainer professional 
development institutes can contribute to restoration. Progress reports for 
the university’s project noted that the project resulted in more than 110 
school teams that guided students in restoration, service learning, inquiry, 
and citizen science monitoring during the 2013-2014 school year, among 
other things. The representative said that this contributed to restoration 
because participating students have implemented conservation practices. 
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such as building rain gardens that slow stormwater runoff and remove 
contaminantefrom polluted runoff. 


Chairman Gibbs, Ranking Member Napolitano, and Members of the 
Subcommittee, this concludes my prepared statement. 1 would be 
pleased to answer any questions you may have at this time. 


GAO Contact and 
Staff 

Acknowledgments 


ff you or your staff members have any questions about this testimony, 
please contact me at (202) 512-3841 orgomezj@gao.gov. Contact points 
for our Offices of Congressional Relations and Public Affairs may be 
found on the last page of this testimony. Susan lott (Assistant Director), 
Mark Braza, John Dellcath. Carol Henn, Kimberly McGatlin, Jeanette 
Soares, Kiki Theodoropoulos. and Michelle K. Treistman also made key 
contributions to this testimony. 


• A rain garden is a depressed area ofthe ground planted with vegetation, allowing runoff 
from imperwous surfaces such as parking lots and roofs the opportunity to be collected 
and infiltrated into the groundwatersupplyor returned to the atmosphere through 
evaporation and transpiration. 


(361 GG4) 
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Statement by 
Anthony “Tony” Kramer 
Acting Regional Conservationist, Northeast F^cgion 
Before the House Committee on Transportation and Infrastructure 
Subcommittee on Water Resources and the Environment 
September 30, 2015 


Good Morning. Mr. Chairman, Ranking Member, and distinguished members of the 
Subcommittee, thank you for the opportunity to appear before you today to discuss Great Lakes 
Restoration Initiative (GLRI) and the role of the Natural Resources Conservation Service 
(NRCS) within the U.S. Department of Agriculture. Voluntary private lands conservation is 
making a big dilTerence in the Great Lakes region and demonstrating that we can sustain highly 
productive agriculture while making progress in protecting and improving the Nation’s natural 
resources. 

The Natural Re.sources Conservation Service mission in brief is to “help people help the land". 
The Agency has offices in nearly every county nationwide and natural resource professionals 
who assist producers to plan and implement con.servation solutions that meet their 
environmental and operational objectives. 

Voluntary Con.servatioii Works 


At NRCS. our conservationists work with State and local partners, as well as private 
organizations, to deliver conservation technical and tinancial as.sistance to private landowners. In 
FY 2014, NRCS provided technical assistance to over 135,000 customers nationwide to address 
natural resource objectives on almost 60 million acres of farm, ranch, and forest land. 

NRCS technical and tinancial assistance is delivered to private landowners primarily through 
programs authorized in the Farm Bill. Through Farm Bill conservation programs, NRCS 
technical and financial assistance enables landowners to make conservation improvements to 
their land. This assistance helps them plan and implement a variety of conservation practices, 
such as planting cover crops, adopting no-till, removing invasive plants and restoring wetlands. 
These programs include the Environmental Quality Incentives Program (EQIP), the Conservation 
Stewardship Program (CSP), and the Agricultural Conservation Easement Program. 

Voluntary conservation efforts arc making a difference in the water quality of the Great Lakes. 
Through the Conservation Effects As.sessincnt Project (CEAP), NRCS and other USDA agencies 
quantify the environmental effects of conservation practices and programs and develop the 
science base for managing the agricultural landscape for environmental quality. The NRCS 
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CEAP estimates that the GLRi contracts from 2010 thru 2013 have reduced nitrogen delivery by 
an average of 12 lbs. per acre and phosphorus delivery by 2. 1 pounds per acre (at the edge-of- 
field). These estimated reductions total 3,596.000 lbs. of nitrogen and 635,500 lbs. of 
phosphorus, which means fewer nutrients available to feed harmful algal blooms and hypo.xia in 
the lake. 

The Great Lakes as a Critical National Re.source 


Containing 20 percent of earth's fre.sh water and 95 percent of the United States’ fresh surface 
water, the Great Lakes are a vital natural resource. Over 30 million Americans get their drinking 
water from the Great Lakes, which also support a $62-billion dollar economy based on fishing, 
boating, and recreational activities. These vital waters of the Great Lakes are highly sensitive to 
biological and chemical stresses and many of the coastal areas have become impaired by- 
sediment and nutrients. Wildlife in the Great Lakes region has also been impacted by habitat 
fragmentation and competition from invasive species. 

In the Great Lakes, excess phosphorus has been identified as a significant issue where high levels 
of this nutrient contribute to algal blooms in Western Lake Erie, Saginaw Bay, and Green Bay. 
These parts of the lakes receive water and excess nutrients from watersheds and lands of the 
Maumee River in Ohio, Michigan and Indiana; the Saginaw River in Michigan; and the Low'er 
Fox River in Wisconsin. NRCS is also helping producers and land managers to plan and 
implement activities to improve and protect the natural resources in watersheds throughout the 
eight states within the Great Lakes basin— Illinois, Indiana. Michigan. Minne,sota. New York, 
Ohio. Pennsylvania, and Wisconsin. 

Great Lakes Restoration tnitiativc- A Boost in Federal Funding 

GLRI complements the significant investment made by NRCS in the Great Lakes region. Since 
2010. GLRI has provided an additional SI 37 million in financial and technical assi,stance through 
Interagency Agreements vvith the Environmental Protection Agency (EPA). Over $59 million of 
this was used to tund over 1.575 contracts with producers committing to implement conservation 
practices on over 300.000 acre,s. During (his same time period, NRCS planned and obligated 
3,655 contracts to implement conservation on over 400,000 acres in the Great Lakes Basin, using 
over $65 million in Farm Bill financial a.ssistancc funding. 

NRCS has delivered these funds primarily through three conservation programs: Environmental 
Quality Incentives Program, Wildlife Habitat Incentives Program (now repealed) and 
Conservation Technical Assistance. With GLRI funding, NRCS has accelerated work in the 
following priorities identified in the Great Lakes Action Plan: invasive terrestrial species control: 
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nearshore and non-point source pollution; habitat and wildlife protection and restoration: and 
accountability, education, monitoring, evaluation, communication and partnerships. 

NRCS has further targeted funds into Phosphorus Priority Watersheds to maximize effectiveness 
and efficiency through the voluntary efforts of producers, particularly to reduce nutrient losses 
but also to accelerate wildlife habitat restoration and terrestrial invasive species control. Since 
2012, produces have entered into about 400 contracts to implement critical conservation 
measures on nearly 80,000 acres in these important watersheds. These Phosphorus Priority 
Watersheds include: 

• Subvvatersheds of the Upper Blanchard River watershed in the Western Lake Erie 
Basin in Ohio 

• Swartz, Kcarslcy, and subwatersheds of the Upper Shiawasee River watershed 
draining to Saginaw Bay. 

• Siibwatershcds of the Lower Fox River in Wisconsin 

• Several additional Phosphorus Priority watersheds were added in Indiana. New York, 
and Michigan in fiscal year 201,5. 


Partnership is Key to Conservation 


NRCS works closely with partners across the country and in the Great Lakes to maximize the 
federal investment and leverage private investment. Nationwide, in FY 2014, non-Federal 
partners contributed an estimated $77.9 million in in-kind goods and services along with nearly 
$123 million in financial assistance to address local resource concerns that support the goal of 
getting conservation on the ground. These partnerships extend the effectiveness of the federal 
investment and enable more conservation work to be delivered on the ground. 

Within the context of the GLRI, between 2010 and 2014. NRCS worked with 37 different 
entities including 18 local .soil and water conservation districts, three state conservation districts 
associations, five Resource Conservation and Development Districts, one University, seven non- 
governmental organizations, and three State Departments of Natural Resources and Agriculture. 
During this time, 57 cooperative agreements were completed leveraging S6.8 million ofGLRI 
funds. These agreements varied in partner match from 10% to 50% and equaled at least $2 
million. 

NRCS recognizes that some of the best partners and salesmen for conservation practices are 
farmers who are using conservation systems successfully and have benefitted from our proarams. 
NRCS is supporting this strategy in CiLRi by working with local partners and farmers to 
establish networks of demonstration farms. I'hesc are farms that have adopted conservation 
pidctices and are open for formalized tours to neighboring farmers. So far, demonstration farms 
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are established in the Lower Fox River watershed near Green Bay. Wisconsin, and we are 
working with partners to establish a similar network in sub-watersheds of the Maumee River in 
northwest Ohio, draining to western Lake Erie. 

GLRI has also facilitated the cooperation between the federal partners in this initiative. NRCS 
has worked with IJSGS to establish edge-of-field monitoring with willing farmers in priority 
watersheds. The knowledge gained from these monitoring stations helps to quantify water 
quality improvements achieved based on practices that are implemented and provide valuable 
feedback to producers w ho are .seeking to maximize the efficiency of their operations. 


Conclusion 


Mr. Chairman and members of the Subcommittee, thank you for the opportunity to appear before 
you today. Conservation continues to be a solid investment in our Nation's future. GLR! and 
other NRCS conservation programs and activities supported by Congress and the Administration 
have demonstrated success in helping farmers, ranchers, and private forest owners achieve their 
production and operational goals in balance with natural resource objectives, which provide 
benefits for rural communities and the nation as a w'hole. i would be happy to respond to any 
questions at this time. Thank you. 
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Introduction 

The Great Lakes Commission welcomes the opportunity to review progress in restoring 
the Great Lakes under the Great l.akes Restoration Initiative (GLRI) and appreciates the 
SubcommiUee on Water Resources and Fdivironment convening a hearing on a topic of 
such im{7oriance to the Commission's eight member states, rhis testimony is based on 
approved policy of the Great Lakes Commission representing the eight Great Lakes 
states. The Commission was established in 1955 by joint legislative action of the Great 
Lakes states (via the Great Lakes Basin Compact) imd granted Congressional consent in 
1%8. A Declaration of Partnership established associate membership for the Canadian 
provinces of Ontario and Quebec in 1999. The Commission’s oftkes are located in Ann 
Arbor, Ml. 
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The Great Lakes: A Vital A.ssct for the Great I^akes States 

The Great Lakes are a vital environmental and economic asset for the eight stales and two 
provinces otThe Graai Lake.s region. With 90 percent of our nation's .supply of fre.sh 
surface water, the Great Lukes provide unpiiralleled recreational opportunities for 
re.sidents and tourists; abiiiKlani fresh water for communities and industries: an efficient 
transportation .system for raw materials and (Inished goods; and extensive habitat for 
valuable fi.sh and wildlife resources. They provide the social and cultural backdrop for 
millions of citizens and visitors to our communities, cities and shores, The Great Lakes 
are ecologically, economically, socially and culturally important to the Gnitcd States and 
to Canada. 

The lakes arc a significant component of our regional economy. A recent report from 
NOAA found that .>00,000 jobs and $16 billion in GDP depend on the Great Lake.s, For 
instance, the water-deperxlent economy of the Great Lakes states grew much faster than 
other sectors of the economy in 2012, and now has more value than the electric power 
generation, telecommunication and home construction industries combined. A recent 
economic study from a coalition of Michigan's top research universities documented that 
in Michigan alone one in five jobs depend on water. 

■fhese figures-— and tlte growing value of abundant fresh water— ifiiistrate that the Great 
Lakes provide our region with a unique competitive advantage. For this rea.son. restoring. 
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protecting and wisely using the iakes is a key component of our region’s broader strategy to create jobs, stimulate 
economic development, and strengthen waterfront communities and remains in the national interest to support a 
vibrant regional economy. 

Restoring the Great Lakes: A Bipartisan Priority 

Restoring and caring for the Great Lakes is a longstanding and bipartisan priority for federal, state and local leaders in 
the region. The region’s current restoration program is based on a comprehensive strategy initiated by a set of priorities 
identified by the region’s Governors and developed with active input from more than 1 .500 stakeholders across the 
eight-state region. This strateg>' was put into action under the Great Lakes Restoration Initiative, which began under 
President Obama and enjoyed the support of a bipartisan contingent of Members of Congress. 

Since it began in 2010, the Gf .Rl has enjoyed enthusiastic and bipartisan support among Great l.akes leaders, regional 
organizations, and the Great Lakes Congressional delegation. Each year the Commission collaborates with a coalition 
representing stale, tribal and local governments. conser\'ation groups, and business and industries on a suite of 
priorities for the Great Lakes, with the GLRI being top on the list. Sustaining Great l.,akes re.storation has been a 
consistent priority for the House and Senate Great Lakes Task Forces, and earlier this year a bipartisan group of 5 1 
members of the House delegation wrote to the appropriations committee supporting level funding of $300 million for 
the GLRI in F’y' 20 i 6. Since it began. Congressional support for the GLRI has been consistent and bipartisan. 

Key Elements of the Great Lakes Re.storation Initiative 

The Great Lakes Commission and its member states have been actively engaged vvith the GLRI since its inception and, 
overaii. have found it to be a strong and well-managed program. It has been innovative In administering funding 
through an array of programs and authorities from across a spectrum of federal agencies with the intent to target 
resources to projects that address the most serious problems facing the Great Lakes. While U.S. ERA manages the 
overall program, the Great Lakes Interagency Task Force ensures engagement from across the federal government and 
leverages specific areas ofexpcrli.se in each agency. This process has evolved to include multi-agency subgroups 
focused on specific priorities with the goal being to improve efilciency in identifying and targeting resources to 
priority projects. 

The GLRI is supported by sound science and is guided by an Action Plan vvith detailed performance goals, A Science 
Advisoiy Board recommended improvements that have largely been incorporated. Perhaps mOsSl significant, U.S. EPA 
convened a Great Lakes Advi.sory Board in 201 .3 to secure advice and guidance on the GLRI from a broad range of 
interests, including the Great Lakes states. This engagement process needs to be ongoing to appropriately adjust 
performance goals to refiect changes in the lakes. 

The Government Accountability Office's (GAO) reviews of llte Gl.RI have offered useful recommendations for 
improving its efficiency and managing information, monitoring and reporting. Two noteworthy improvements are the 
implementation of a new information management system to replace the Great Lakes Accountability System (GLAS); 
and the creation of interagency subgroups to identify priority actions in specific areas, interagency collaboration and 
coordination vvith the Great Lakes states is critical in targeting resources toward high priority cleanup projects in the 
remaining Areas oi Concern (AOCs). The GAO's reviews have been mostly positive and have not identified critical 
flaws in the management ot the GLRI program. This generally is consistent with the stales’ experiences working under 
the program. 

Role of the Great Lakes States in Implementing Great Lakes Restoration Efforts 

The Great Lakes states are deeply involved in implementing the GLRI. as they must be. Over the past decade the states 
helped tormuiate the GLRI focus areas, which draw from a suite of overarching priorities originally identified by the 
Great Lakes Governors. Because of their delegated authorities under the Clean Water Act and other federal laws, the 
states have the staff and programmatic resources in place to identify <md support implementation of restoration projects 
that are priorities for the stales. The states have a particularly prominent role in guiding cleanup work in tiie .AOCs. 
including establi.shing criteria for removing beneficial use impairments, identifying the necessary remediation actions. 
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conducting monitoring to assess progress, and coordinating progress in achieving goals with local stakeholders. Stale 
staff are leading implementation of many restoration projects and frequently assist local agencies and other partners in 
this area. T!ie states are best able to discern which projects are truly critical for achieving the Gi..RI's goals and 
designing them toward that end. In most cases, state agencies are also responsible for issuiiig regulatory permits for 
projects under relevant federal and state laws. Collectively, these are critical functions that most often only tlie states 
can provide; without them. GI.Ri projects would be harder or impossible to idetitify. cost more or take longer to 
implement. The states are also in the best position to coordinate state-based resources that provide collateral benefits to 
a location or region, such as using recreational, public access or other programs. 

Beyond the GLRk the states are tictivcly involved in — ^mid are vital to the success ot^ — other Great Lakes-related 
programs and initiatives, including efforts under the ten annc.Kcs of the Great l.akes Water Quality Agreement with 
Canada, which was renewed in 2012. In tite long tcmi. it is important that actions under the GLRl are consistent with, 
and supportive of, the broader ongoing domestic and binationa! management regime for the lakes. 

Highlights of Progress to Date 

The GLRl h;is stiinuialed impressive progress over the past five years. Nearly $2 billion has been appropriated by 
Congress and administered through the Interagency Task Force for more than 2,.^00 re.staration projects across the 
eight-state Great Lakes region. This has resulted in the removal of 42 beneficial use impairments — with more removals 
in the pipeline — and completed cleanup work in six AOCs; generated a 70 percent increase in farmland enrolled in 
conservation programs iji priority watersheds; restored or protected nearly 1 50.000 acres of habitat; removed or 
bypassed 500 bamers to open more than 3,400 miles of rivers and streams for fish: and helped prevent the introduction 
of Asian carp by supporting surveillance and response actions and development of new control technologies through 
the multi-agency A.sian Carp Regional Coordinating Ccmimittee. 

Perhaps the most striking impacts from the GLRl are being seen in the A(X3s, where cleanup and restoration work is 
enabling communities to revitalize once-degraded waterfront areas, provide new recreational opportunities, enhance 
fishing, maintain commercial and recreational boating, and stimulate business development in under-utilized urban 
areas. Some noteworthy examples include, but are by no means limited to: 

• In Ashlablula, Ohio, U.S. EPA, the Ashtabula City Port Authority and local industries completed the largest 
cleanup to date under the Great Lakes Legacy Act on the Ashtabula River, removing nearly 600,000 cubic 
yards of contaminated sediments. The project deepened tlie river and allowed for the return of nonna! 
commercial navigation and recreational boating. T his will generate long-term economic benefits by ensuring 
the future viability of the Port of Ashtabula, which moves more than 10 million tons of coal annually and 
ranks among the lop 1 0 busiest ports in the Great Lakes, fhe project will also contribute to the removal of fish 
consumption advisories on the river and reduce toxic pollution tlowing into the open waters of Lake Erie. 

• In Wiscon.sin, the Kinntckinnic River, south of downtown Milwaukee, was plagued by contaminated 
mudfiais and a dilapidated shoreline that threatened the viability of existing businesses and hampered new 
economic development. Removing contaminated sediments and improving the shoreline brought back boaters, 
revilaii/ed existing businesses and stimulated new dcveiopmejil. The sediment cleanup and subsequent 
business inve.stments have revitalized a formerly neglected part of the city and made the Kinnickinnic River a 
vital part of the local economy that will pay dividends for decades. 

• In Michigan, IVlu.skcgon Lake was left with widespread contaminated sediments, a severely degraded 
shoreline, and diminished fish and wildlife following the decline of heavy industries and nearly a century of 
intensive use and neglect. Concerted efforts by state, federal and local agencies and citizens have remediated 
much of this pollution and the community is developing bike trails, prx^moting outdoor recreation and other 
tourism-friendly activities, and developing a port plan that is consistent with the restoration work. The 
shoreline restoration alone will increase property values by nearly S12 million, contribute $600,000 in new tax 
revenues annually, and attract 65,000 nevv visitors to the lake generating more than $ I million in new 
recreational spending. 
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• The Buffalo River in New York is undergoing one of the largest river reviializalion efforts in the country and 
is a leading example of iiow environmental remediation can drive economic development. Dozens of polluted 
industrial sites have been cleaned up and nearly I million cubic yards of contaminated sediments have been 
removed from the river bottom. Habitat is being restored for valuable native species and new ••pocket parks" 
are providing community access to the river for fishing, boating and wildlife viewing. More than $75 million 
in public and private investment is fueling new develc^ment much of it on former brownfields along the 
river. More than .3.000 jobs will be created by one new facility alone — the largest solar panel production plant 
in the world being built along the restored Buffalo River. 

The common theme among these and other restoration projects being implemented under the CiLRI is how they are 
transforming an eyesore and Habiiity into an important asset for local communities. Communities across the Great 
Lakes are once again turning their face back to the water after decades of ignoring waterfronts or using them as 
dumping grounds. As a result, businesses, jobs, wildlife and people are returning to these rivers and other Wciterfront 
areas across the Great Lakes region. Wltile theGLRI’s performance measures assess the number of beneficial use 
impairments removed and AOCs •'delisted.” the true value rests in communities reclaiming their w'atcr resources as 
positive, productive assets — as economically, socially and culturally important places — to be embraced and leveraged 
to promote economic growlh and a high quality of life. Ultimately, the GLRI will generate multiple benefits beyond 
the ecosystem improvements that arc its primary focus. 

Opportunities to Improve the GLRI and the Great Lakes Management Regime 

The Great Lakes Commission offers the following recommendations for improving the GLRI and the overall Great 
Lakes management regime. These recommendations will benefit the GLRI in the near term while also strengthening 
long-term, collective resource management, protection and conservation efforts. 

• Coordination, consultation and engagement with the Great Lakes states: Existing structures and practices 
in this area are not working as well <is they could or should. The slates are more than just stakeholders and 
have sovereign authorities and regulatory responsibilities for the Great Lakes. They need and deserve better 
engagement from both U.S. EPA and other federal agencies, particularly in establishing program priorities and 
planning projects. The .states' implementation capabilities and relationships with local communitie.s are vital to 
bringing federal funding to bear on priority actions. The Commission recently wrote to the EPA Administrator 
requesting that improved mechanisms be established for more routinely engaging the states on both near-term 
GLRI-related priorities and implementation projects, as well as longer-tenn resource management programs 
and priorities. 

• State capacity and an effective federal-state partnership for long-term Great Lakes conservation: fhe 
Commission looks forward to strengthening and sustaining an etYectIve partnership with the federal 
government to ensure federal programs- whether the GLRI or GLWQA - are integrated with state workplans, 
strategies and priorities, integrated federal-.siate planning will ensure the right projects get done and that our 
investments are sustainable — both are significant concerns for the states. Maintaining consistent capacity at the 
stale level is vital and must be a cornerstone of an effective federal-slate partnership. Critical actions to reduce 
nutrient loadings, remediate contaminated sediments, restore habitat, protect drinking water, or adapt to 
climate change will not be possible without state support consistent with their sovereign juri-sdiction over 
water resources. 

• Information management and reporting; The states and others implementing GI..RI projects have long been 
frustrated with the GLAS system. The new Environmental Accomplishments in the Great Lakes (EAGL) 
system i.s coming online and appears to be a significant improvement. Efficient information management and 
repoiting is vital, both for administrative purposes but also to elTectively communicate progress to the public. 

• Long-term ecological monitoring to asse.s$ progress and adapt programs: Greater emphasis and resources 
are needed for long-term ecological and water quality monitoring. The recent GLRI report to Congress showed 
that funding in this area has declined by more than two thirds since 2010. Ongoing monitoring is needed to 
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inform an adaptive management framework to enable us to assess the eftcctiveness ofour work and best target 
future investments. 

• Integration with actions under the Great Lakts Water Quality Agreement (GLWQA): A variety of new 
activities and structures are being impiemented under the 2012 GLWQA. including Lakewide Action and 
Management Plans, ecosystem monitoring, nutrient reduction and nonpoint source management, and resiliency 
to climate change. Work under the GLRI and its associated intergovernmental processes should be integrated 
with these efforts to ensure an efficient and effective long-term management regime for the Great Lakes. 

• Targeting conservation and nutrient reduction actions to priority watersheds: The increase in harmful 
algal blooms in recent years, and their impacts on drinking water and recreation, underscore the need to target 
nutrient reduction programs to watersheds that contribute significant nutrient loadings to the lakes. Working in 
conjunction with the states, the GLRI has wisely t^geted priority watersheds to Western Lake Erie. Saginaw 
Bay and Green Bay. However, continued improvement is needed to target and coordinate with the states on 
other conservation programs, particularly those administered by the Natural Resources Conservation Service. 
The new Regional Conservation Partnership Program, established under the 2014 Farm Bill, is now underway, 
with the Great Lakes designated as a Critical Conservation Area due to harmful algal blooms. Significant 
resources are being provided under this program, which must be monitored closely to ensure nutrient reduction 
actions are directed lo watersheds identified by the states as priorities and that generate documented, long-term 
water quality improvements. While this is beyond the purview of the GLRI per se. it speaks to the need for 
effective coordination of all programs that address the health of the Great Lakes. Finally, nutrient reduction 
actions and strategies are needed in many other watersheds, beyond those currently being targeted by the 
GLRI. that are known to contribute significant amounts of nutrients to the lakes. 

Legi.slative priorities for Congress 

The Commission reiterates two priorities for the current Congress: 

1 . Sustain funding for the GLRI: Continued funding fw the GLRI. together with ongoing program reviews and 
accountability, will build on planning, investments and progress underway at the federal, state, tribal and local 
levels. This will help maintain progress toward achieving gOcils outlined in the new GLRI Action Plan, which 
focuses on completing the clean-up in 10 more Areas ofConcern. reducing phosphorus runolT that causes 
harmful algal blooms, coniroUing invasive species, and restoring habitat for native species. We strongly 
encourage regular, objective review and evaluation of the program's results toward these goals and 
benchmarks. As discussed above and documented by the GAO, a solid foundation is in place to maintain and 
accelerate the progress we have achieved over (lie past five years, The Contmission urges Congress and the 
Administration to continue this successful program and that it be implemented with clear performance 
measiire.s and accountability built in at the federal and state levels. 

2. Pass legislation formally authorizing the GLRI: A lop priority for the Commission is to .secure formal 
legislative atithorization ot the GLRI to ensure Congress is able lo maintain the program's original mission 
into the next administration, while also clarifying and focusing accountability and congressional oversight of 
that mi.ssion. It is critical that all partners engaged in Great Lakes restoration and management see a long-term 
commitment to the program and one that will su-siainand build on the progress seen to date. Bipartisan " 
legislation has been introduced in both the 1 louse and Senate by Rep. David Joyce {1 l.R. 223 ) and Senators 
Mark Kirk and Tammy Baldwin (S. 1024/S. 504). Rep. Joyce’s bill was passed"' by the House late last year 
under iinanimou.s consent. In July the Commission and its regional partners wrote to Speaker Boehner'and 
Majority Leader McConnell urging them to take up these bills, which direct tJ.S. LPA lo collaborate with the 
Interagency Task Force and stale and local partners to select the best projects to protect and restore tiie Great 
Lakes, with a focus on restoration projects that can be implemented quickly, that will achieve environmental 
outcomes ouilined m the GLRI Action Plan and GLWQA, and that leverage other funding. 
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Achieving our Great Lake restoration goals is taking longer and is more complex than originally anticipated. While the 
achievements to date are subsianliai. they often reflect the “low-hanging faiit.*' Looking ahead, we face daunting 
challenges, including cleaning up the largest and most complex AOCs. such as the Detroit. Cuyahoga, Fox and Grand 
Calumet rivers--rivers that were heavily used and, in many cases, severely degraded during the latter half of the 20" 
centuiyg further implementing a long-term solution to prevent the introduction of Asian carp into the Great l.,akes 
system; and preventing harmful algal blooms in Lake Erie. Successfully confronting these challenges will require 
sustained focus, collaboration, science-based solutions, and long-term monitoring and adaptive management. The 
GLRI provides the necessary framework and capacities for continued progress and the Commission urges Congress to 
support the program and continue the successful federal-state-tribal-local partnerships underway to restore the Great 
Lakes. 

Conclusion: Accelerating the “Blue Economy” to BuiNI a Better Future for the Great Lakes Region 

Great Lakes restoration is accelerating a growing “Blue Economy” as states, tribes, local communities, businesses and 
others leverage benefits from the immense supply of fresh water that defines our region. The increased interest in the 
Great Lakes tis an economic asset, and the many new “place-based” opportunities for recreation, waterfront 
development, fishing or wildlife watching. unden>core that our current restoration efforts are important not just to 
correct mistakes from the past, but also to build a better future for our children and grandchildren. The Great Lakes 
Commi-ssion thanks Congress for helping to restore the lakes as a natural treasure and vital economic asset for the 
eight-state region. 
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Written Testimony for Mayor John Dickert 
Great Lakes Restoration Initiative (GLRI) 

Before the House Subcommittee on Water Resources 
Transportation and Infrastructure Committee 
September 30, 2015 


Introduction 

Thank you Chairman Gibbs, Ranking Member Napolitano, and members of the subcommittee 
for allowing me to testify on the Great Lakes Restoration Initiative (GLRI). My name is John 
Dickert, I serve as the Mayor of Racine, Wisconsin, I am the Vice-Chair of the Conference of 
Mayors Metro Economies Committee and a member of the Mayors Water Council. I also serve 
on the Board of Directors and am past Chair of the Great Lakes and St. Lawrence Cities Initiative, 
and served as past President for the Urban Alliance. I am here today testifying on behalf of both 
the Conference of Mayors and the Great Lakes and St. Lawrence Cities Initiative and I ask that 
my testimony being inserted into the record. 

A short list of recognitions my city has earned during my tenure include: Best Tasting Water in 
America by the Conference of Mayors in 2011, the America in Bloom Award, certified as a Blue 
Wave Beach, designated a Well City in 2013, and USA Today named one of our beaches as one 
of the best in the nation. All of these awards signify my city's deep commitment to make my 
community better and how integral a role that the Great Lakes play in achieving that goal. 

For those of you who may not know, Racine is a city of about 80,000, located South of 
Milwaukee and North of Chicago, right on the shores of Lake Michigan. Like many cities that are 
along the Great Lakes, Racine is trying to utilize one of our greatest assets. We have focused 
much of our economic redevelopment along the Lakeshore, utilizing our beaches to enhance 
our community as well as creating opportunities for travel and tourism. 

The importance of water to our cities on the Great Lakes cannot be overstated. It nourishes our 
residents, provides industry and agriculture with what they need to be successful, is a place for 
recreation such as swimming, boating, fishing, and much more, and is essential to the overall 
quality of life and economic well-being of our communities. There is a tendency to take the 
resource for granted, as we learned again most recently in August of 2014 when the Mayor of 
Toledo had to advise nearly 500,000 citizens not to drink the water or bathe in it. 

And let me state another obvious statistic related to that last point. The Great Lakes represent 
20 percent of the fresh water supply in the world. The Conference of Mayors Water Council did 
a study where 35% of the cities surveyed did not know where there drinking water supplies 
would come from in 2020. It doesn't take that statistic or a four-year drought in the West to 
recognize how important it is to protect such a valuable natural resource. 

And we, as Mayors, in turn, spend a lot of money on water priorities because our job is to 
protect the public health and safety of our residents. In 2012, local governments spent $111 
billion dollars on water and wastewater needs while unfortunately. Congress provided less than 
$2 billion that eventually gets to cities in the form of loans. We need all of us to recognize the 
importance that water as well as infrastructure plays in maintaining a robust economy as well as 
protecting our environment. Please remember that 94 percent of our water withdrawals is used 
for drinking water, food production, and energy. 
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That is why the Great Lakes Restoration Initiative is so important. It provides the opportunity to 
work with Federal and State agencies to protect this asset and accelerate the restoration of the 
Great Lakes substantially. I know this program has only been around since 2010 but, to date, it 
has funded nearly 2,700 projects, and has been very successful. There are 16 Federal Agencies 
that work together on 6LRI priorities that include; Cleaning up toxics and areas of concern; 
Combating invasive species; protecting watersheds; and Restoring wetlands. 

The Conference of Mayors is always supportive when agencies break down their silos and 
coordinate their efforts towards a more effective and efficient use of the taxpayers money. And 
the GLRI has some notable achievements. Perhaps one of the most dramatic examples is the 
cleanup of areas of concern (AOC) under the Great Lakes Water Quality Agreement with 
Canada. AOCs are designated areas around the Great Lakes where the contamination is 
especially serious and the quality of the resource so degraded that special attention is needed. 

The United States has been working on the cleanup of 31 of these AOCs for over 20 years, and 
until the passage of funding for GLRI, only one had been cleaned up and removed from the list 
of AOCs. in the five years since GLRI was established, three additional AOCs have been 
removed from the list and all of the cleanup work needed to remove three more has been 
completed. For the six cities where this GLRI funded work has taken place, it will make a world 
of difference because being an AOC carries a stigma that is very difficult to overcome. 

My neighbor up the shore of Lake Michigan, Mayor Mike Vandersteen of Sheboygan, Wisconsin 
is already seeing the benefits of having the cleanup work completed, as new development and 
more tourism, especially related to fishing, is already proceeding. One of my other neighbors, 
Mayor Tom Barrett of Milwaukee, had major work conducted on all three rivers running through 
his City and this is helping lay the foundation for major redevelopment in his Flarbor District and 
other downtown areas. 

Closer to home in Racine, we received $250,000 in GLRI funding to build green infrastructure 
and restore Samuel Meyers Park. We have utilized GLRI and multiple other state and federal 
agencies to clean up a contaminated beach, rebuild our marina and harbor to be 
environmentally friendly while providing access for worldwide fishermen to enjoy the largest 
inland fishing tournament in the world. Mayors do this because we are good at blending 
projects like these three into one project for peak efficiency and cost savings. 

To date, there has been an 80 - 95% reduction in invasive species, creation of 0.34 acres of 
constructed wetland, installation of over 10,000 native plants, removal of a source of polluted 
runoff, and delineation of an offshore swim zone that meets USEPA standards for recreation 
about 90% of the time. Additional funding attracted as a result of the initial GLRI investment is 
about $439,000 in hard money (local, state and federal) and tens of thousands of dollars in in- 
kind/volunteer support. The multiple benefits of just one project are obvious, and what this 
means for the Great Lakes, the wildlife, and our community is a tremendous return on 
investment. 

The advantage of investing in restoration projects in Great Lakes cities is that the funds can be 
turned into tangible projects on the ground and in the water quickly, to the benefit of the 
resource and to the people who live and visit in the area. 
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In addition, cities across the basin have received many GLRI grants over the years and these 
grants are contributing significantly to revitalization of the Great Lakes economy and the quality 
of life in the region, as well as the quality of this resource. The Great Lakes are the foundation of 
the 4th largest economy in the world. Millions of dollars in revenue to some of the communities 
around the basin help support some 35 million people and 1.5 million jobs with $62 billion in 
wages. 

Recommendations 

Looking longer term, it would be very beneficial to have a formal authorization for the Great 
Lakes Restoration Initiative. Both the Senate and House have introduced bills to do just that. In 
the Senate, the "Great Lakes Ecosystem and Economic Restoration Act (GLEEPA)" would 
formally authorize the institutions to help manage work by stakeholders and partners on the 
Unites States side of the Great Lakes and the funding under the Great Lakes Restoration 
Initiative for projects to protect and restore the resource. 

Specifically, authorization of the Great Lakes Interagency Task Force to integrate the work of the 
Federal departments and agencies, the Great Lakes Advisory Board to bring the perspective of 
many partners and stakeholders to the decision making process, and the Great Lakes National 
Program Office at the Environmental Protection Agency to administer and coordinate much of 
the Great Lakes work. 

GLEEPA is also the place to make a more formal link between all the work done by U.S. partners 
and stakeholders to the Great Lakes Water Quality Agreement, our formal, mutual commitment 
to Canada to work together to protect and enhance the chemical, physical, and biological 
integrity of the Great Lakes ecosystem. Having the framework and funding more formally in 
place for a more extended period of time will give greater certainty to ail those working on 
protecting and restoring the Great Lakes, rather than starting and stopping programs and 
projects on a year to year basis. 

Funding from GLRI has been exceedingly important over the past 5 years to keep the Asian carp 
from reaching Lake Michigan through the Chicago Area Waterway System. The electric barrier, 
comprehensive monitoring, intensive commercial fishing, education, and much more have been 
instrumental in blocking this key pathway. Federal agencies have built some of this work into 
their base budgets, but having these funds available to take more immediate action, which is so 
important in dealing with invasive species, has been invaluable. The focus of GLRI on invasive 
species should continue in the future. 

As to suggestions for improvements to GLRI in the future, the Great Lakes Initiative has the 
following suggestions: 

• Formally recognize the importance of applying the principles of adaptive management 
to guide the investments under GLRI to ensure investments that achieve the project 
specific, regional, and basin wide ecosystem and public health goals and objectives of 
the GLRI and the Great Lakes Water Quality Agreement; 


• Provide adequate funding for monitoring and assessment so that managers can more 
effectively judge how well projects and programs are working, and make necessary 
adjustments and adaptation to make them more effective in the future; 
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• Make the link between 6LRI and the Great Lakes Water Quality Agreement more explicit 
and clear, especially as it relates to the general objectives, lake ecosystem objectives, 
and substance objectives of the Agreement; 

• Provide direction and adequate funding to establish a more effective way to integrate 
and manage the data, information, and knowledge collected and gained by the many 
federal, state, local, tribal, academic, and non- government institutions and agencies to 
provide the tools to apply the principles and practices of sound adaptive management 

- for the long term sustainability of the Great Lakes resource. 

I cannot emphasize enough that we all must be fully engaged and fully committed to water 
issues if we are to succeed. You cannot do this halfway because we need to remain vigilant 
about protecting this natural resource and unfortunately, it only takes a short time for our 
waters to become impaired. 

Brownfields 

I also wanted to take this opportunity to mention two other critical programs that are important 
to Great Lakes communities. The first is the issue of brownfields. 1 know my colleague, the 
Mayor of Elizabeth, Chris Bollwage, testified before you in July regarding the importance of 
reauthorizing the Brownfields Law. I would also like to voice my support. 

Like most cities along the Great Lakes, Racine had a rich, industrial past, which unfortunately has 
left us a legacy of brownfields properties. If you look at these Great Lakes cities, we would 
probably tally hundreds of thousands of brownfield sites that are relics of that industrial past. 

But make no mistake, these issues are related. Many brownfield sites are located on the shores 
of the Great Lakes and their cleanup and revitalization will assist us in our greater efforts of 
protecting and restoring the Great Lakes. It is vitally important for you to reauthorize the 
brownfields program because it assists us with our comprehensive efforts to revitalize our 
communities and improve the health of the Great Lakes. 

Appropriations Language on Overflows 

Another issue that I would also like to express concern over is a provision inserted in the 
Senate's FY 16 Appropriations bill for the Environmental Protection Agency (Section 428 of S. 
1645) that would eliminate all sewer discharges into the Great Lakes which I, and many of my 
colleagues, believe would actually set back and undermine municipalities' efforts to restore 
water quality throughout the Great Lakes. 

I know that on its face, eliminating all discharges sounds like a good idea. However, if enacted, 
the proposed new requirements would require communities to go back to the drawing board, 
raise tens of billions of additional ratepayer dollars to make additional investments without 
regard to corresponding water quality or public health outcomes. 

Preliminary data indicate that the price tag would exceed $65 billion for all Great Lakes 
communities; in Racine, the price tag would be $700 million. These forced investments would be 
required even though no evidence or data have been offered to suggest that doing so would 
achieve any improvements in water quality in the Great Lakes. 
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In addition, these expenditures would come at the expense of other critically important water 
quality challenges to the Great Lakes that have been discussed this morning. Basically, what I’m 
saying is that you can either force us to spend billions of dollars on something that will have 
negligible benefits or we can focus on spending our taxpayers limited money on actions that will 
have a bigger impact in improving water quality. 

I would strongly urge you to oppose this language from the Appropriations bill. I have attached 
to my testimony two letters sent to appropriators from a number of organizations working with 
communities to address water quality challenges in the Lakes that are opposed to this proposal 
including a joint letter from the US Conference of Mayors, National League of Cities, and the 
National Association of Counties, and a letter from the Great Lakes St. Lawrence Cities Initiative. 

Conclusion 

Thank you again for this opportunity to speak before you today. I hope that I have 
demonstrated just how critical the Great Lakes are for this nation and how important the Great 
Lakes Restoration Initiative has had with our efforts to protect this national treasure. 
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NATIONAL 
LEAGUE 
ofCrn.^ . 



September 28, 2015 

The Honorable Thad Cochran The Honorable Barbara Mikulski 

Chairman, Appropriations Committee Ranking Member, Appropriations Committee 

United States Senate United States Senate 

Washington, DC 20510 Washington, DC 20510 

The Honorable Hal Rogers The Honorable Nita Lowey 

Chairman, Appropriations Committee Ranking Member, Appropriations Committee 

U.S. House of Representatives U.S, House of Representatives 

Washington, DC 20515 Washington, DC 20515 

Dear Chairman Cochran, Ranking Member Mikulski, Chairman Rogers and Ranking Member Lowey, 

On behalf of the nation’s counties, cities, mayors and regions, we write to express our concern over 
provisions in tlie Senate’s proposed Fiscal Year (FY) 2016 Interior, Environment and Related Agencies 
Appropriations Bill that, if enacted, would have costly consequences for communities and ratepayers 
throughout the Great Lakes region. We are also concerned about the national implications and 
precedent setting nature of this language, and therefore urge you to strip Section 428 from any final 
appropriations package that Congress enacts. 

Communities throughout the Great Lakes region care deeply about water quality and rely on the clean 
and safe water in the Great Lakes for drinking water supplies, recreational opportunities that promote 
tourism, and commercial activity that provides the economic engine for many local economies and 
jobs. Protecting water quality in the Great Lakes is a top priority for local officials throughout the 
region, which is why communities have invested billions of dollars over the past several decades to 
update and modernize their clean water intfastracture. 

Local communities have made these investments in compliance wdth the 1994 Combined Sewer 
Overflow (CSO) Control Policy that Congress codified in 2001. Section 428 expressly contradicts and 
undermines that Policy by requiring communities to revise their Long Terai Control Plans, developed 
in accordance with the 1994 CSO Control Policy, to achieve a near impossible goal of zero 
overflows at an additional cost ot tens of billions of dollars to communities and ratepayers. 
Additionally, the proposed provision would prohibit communities from utilizing an important 
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operations tool that safeguards tlie integrity of their wastewater treatment systems during periods of 
extreme wet weather, thereby imposing imnecessary additional costs by handcuffing communities as 
they attempt to comply. 

This language sets an alarming precedent for all commtmities addressing CSO issues and negotiating 
compliance levels with the U.S. Environmental Protection Agency. Our concern is that communities 
across the country could be held to this near impossible standard of zero overflow's into other sensitive 
or significant waterbodies. These considerations are already in place under the 1994 Policy and should 
not be rewritten in an appropriations bill. 

Moreover, these costly provisions are included in a spending package that also proposes to cut funding 
for the Clean Water State Revolving Fund by nearly 30 percent. Imposing additional regulations on 
communities, win le cutting vital infrastructure financing programs that assist with compliance, is 
tantamount to an imfiinded federal mandate that ignores the current state of our nation’s w'ater 
iirfrastructiire needs. 


As representatives of local officials witlt the responsibility of allocating limited taxpayer dollars to 
address pressing public policy challenges, we strongly oppose Section 428 of the Senate’s FY16 
interior, Environment and Related Agencies Appropriations Bill for the aforementioned reasons and 
urge you to .strike these provisions from the final spending package. 

If you have any questions, please contact anyof our staff: Julie Ufner (NACo) at jiifner@naco.org; 
Carolyn Bemdt (NEC) at bemdt@nle.org; Judy Sheahan (USCM) atjsbeahan@usmayors.org; Joanna 
Turner (NARC) atjoanna@narc.org. 

Sincerely, 



Matthew 1). Chase 
Executive Director 
National Association of Counties 



Tom Cochran 

CEO and Executive Director 
The U.S. Conference of Mayors 


Clarence E. Anthony 
CEO and Executive Director 
National League of Cities 

/'J 



Joanna L, Turner 
Executive Director 

National Association of Regional Councils 



Cc: The Honorable James Inhofe, Chairman, Senate Environment and Public Works Committee 

The Honorable Barbara Boxer, Ranking Member, Senate Environment and Public Works 
Committee 

1 he Honorable Bill Shuster, Chairman, House Transportation and Infrastructure Committee 
rite Honorable Peter DeFazio, Ranking Member. House Transportation and Infrastructure 
Committee 
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August 28, 2015 


The Honorable Thad Cochran 
Chairman 

Appropriations Committee 
United States Senate 
Washington, D.C. 20510 

The Honorable Lisa Murkowski 
Chairwoman 

Appropriations Subcommittee on Interior, 
Environment and Related Agencies 
United States Senate 
Washington, D.C. 20510 


The Honorable Hal Rogers 
Chairman 

Appropriations Committee 

United States House of Representatives 

Washington, D.C. 205.15 


The Honorable Barbara Mikulski 
Ranking Member 
Appropriations Committee 
United States Senate 
Washington, D.C. 20510 

The Honorable Tom Udali 
Ranking Member 
Appropriations Subcommittee on 
Interior, 

Environment and Related Agencies 
United States Senate 
Washington, D.C. 20510 

The Honorable Nita Lowey 
Ranking Member 
Appropriations Committee 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Chairman Cochran, Chairwoman Murkowski, Chairman Rogers, 
Senator Mikulski, Senator Udali, and Congresswoman Lowey: 


The Great Lakes and St. Lawrence Cities Initiative (Cities Initiative) is a coalition of over 
110 U.S. and Canadian cities representing over 17 million people, and is committed to the 
protection, restoration, and long term sustainability of the Great Lakes and St. Lawrence. As 
part of that commitment, its member cities have a strong record over many years of 
dramatically reducing combined sewer overflows (CSO) and releases of untreated wastewater to 
the Great Lakes, and will continue those reductions into the future. The ratepayers in our cities 
are investing billions of dollars in these efforts and in most instances are working under the 
Congressionally approved CSO Control Policy. 


Section 428 of Senate Appropriations Bill 1645 to require elimination of CSO's is 
counter-productive and would lead cities and their ratepayers to expend billions of dollars to 
reach an unrealistic level of zero discharge of this type of pollution. It is well recognized that the 
cost effectiveness of these expenditures to reach zero discharge and the resulting water quality 
benefits are very limited. Reaching such a level is even more difficult because of climate change, 
with more intense rainfall events stressing already aged infrastructure more than ever before 
and at a time when funding for these investments is exceedingly scarce. 
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We urge you not to pass Section 428 of SB 1645. Cities are moving forward aggressively 
to reduce CSOs to the lowest possible level, and to implennent many other programs to enhance 
one of the world's greatest freshwater treasurers, the Great Lakes. 

Thank you for considering our comments on this very important matter and please 
contact me at david.ullrichiaglsIcities.Qrg or 312-201-4516 with any questions you might have. 

Sincerely, 

David A. Ullrich, Executive Director 

Great Lakes and St. Lawrence Cities Initiative 


cc. Great Lakes Congressional Delegation 
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Mr. Chairman, Ranking member Napoiitano, members of the Subcommittee: 

Thank you for the opportunity to be here today to speak to the importance of the Great Lakes and the 
Great Lakes Restoration initiative to our country and to North America. 

I represent the Great Lakes Metro Chambers Coalition, a nearly 40 -member voluntary group of 
chambers of commerce dedicated to the continuing revitalization of the Great Lakes trading region 
through federal policy in five arenas that are key to the region's future. 

Together with the Great Lakes Manufacturing Council, the Coalition has pioneered the concept that this 
great bi-national region of twelve states and two provinces is the third largest economy in the world, 
behind only the United States and China. Our region is built upon advanced manufacturing and depends 
on some of the most highly regarded supply chains in the world. Those supply chains, in turn, depend 
on robust transportation infrastructure, including inland waterways like the Great Lakes. 

That is one lens through which we view the lakes. There is another lens; the Great Lakes as our 
region's defining geographic asset and the most important body of fresh water in the world - with 22% 
of the world's surface fresh water and 84% of North America's surface freshwater. 

In the view of the Coalition, the lakes are the center of the region's present and the key to its future. 
They provide the fresh water so important to the place-making opportunities that shape our economy in 
addition to a fuel-efficient, environmentaily-friendiy highway for the movement of the bulk commodities 
and heavy finished goods that are so essential to Midwest manufacturing and agriculture. 

The preservation and enhancement of the quality of the Great Lakes is one of the Coalition's primary 
strategic Issues for the region. The other elements include: 

• Surface and water transportation infrastructure and funding 

• Border crossings between the U.S. and Canada 

• Base load energy development 

• Immigration of highly-skilled talent 

This session, the Coalition has three primary focal points related to the water quality in our region: 

• The Great Lakes Restoration Initiative ("the GLRI", or "the Initiative") 

• The Clean Water State Revolving Fund 

• The prevention of Asian Carp in the Great Lakes, as well as their eradication from the Ohio and 
Mississippi watersheds 

In prior generations, the place-making and commercial uses of the lakes were viewed by many as being 
mutually exclusive and conflicting. Today, it is widely acknowledged that we can have both clean, 
desirable waterways and economic growth. We have the technologies and the know-how, if we have 
the will. 

The Coalition views the GLRI as one of the great environmental stories of our time. Fifteen federal 
agencies, as well as White House staff, coordinate projects and activities to restore the lakes. The Great 
Lakes Restoration initiative Action Plan identifies five major focus areas; 

• Toxic Substances and Areas of Concern — preventing pollution and cieaning-up the most 
polluted areas in the Great Lakes 
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• Invasive Species --Instituting a "zero tolerance policy" toward new invasions and preventing the 
establishment of self-sustaining populations of invasive species such as Asian carp 

• Nearshore Health and Nonpoint Source Pollution — targeting high-priority watersheds and 
polluted runoff reductions from urban, suburban and agricultural sources 

• Habitat and Wildlife Protection and Restoration — bringing wetlands and other habitat back to 
life, including the first comprehensive assessment of the entire 530,000 acres of Great Lakes 
coastal wetlands to target restoration and protection efforts using the best science 

• Accountability, Education, Monitoring, Evaluation, Communication and Partnerships — building 
goal- and results-based accountability measures, learning initiatives, outreach and partnerships 

Since its inception in FY2010, the Initiative has provided $1.96 billion toward restoration efforts, and a 
recent Government Accounting Office report showed that, of the $1.68 billion allocated by Congress 
through FY2014, $1.66 billion (99%) had been obligated and $1.15 billion (69%) had been spent on 2,123 
projects. In all, through August of 2014, the Initiative has supported over 2,500 restoration projects. 

For a relatively new endeavor, the results have been impressive. They include: 

• Areas of Concern (AOCs) - delisting of five AOCs, including Presque He Bay, compared to only 
one in the prior 25 years 

• Invasive Species - an aggressive ramp-up to prevent new introductions, including support for 
the Asian Carp Regional Coordinating Committee 

• Nearshore Health and Nonpoint Source Pollution - reduction of phosphorus run-off from 
agricultural lands and an increase of enrolled farmland In priority watersheds by more than 70% 

• Habitat Wildlife Protection and Restoration - the protection, restoration and enhancement of 
more than 100,000 acres of wetlands and 48,000 acres of habitat, with the removal of over 500 
barriers In tributaries 

• Accountability, Education, Monitoring, Evaluation, Communication and Partnerships - outreach 
to more than 175,000 students 

There are 5,300 miles of U.S. shoreline, this Is complex work, and we are learning as we go. As we look 
forward to the second major phase of the Action Plan for the Initiative from FY 2015 to FY2019, we 
welcome the continued focus on these key areas, as well as the Introduction of science-based adaptive 
management, improvements in prioritization, and better reporting on measures of progress and their 
Impact. 

Observers and analysts have sometimes tried to convert the Initiative into a Return on Investment 
model. Because of the complexity of the process and the long timelines for projects, it's a very difficult 
task and an inexact process. In September of 2007, however, a group of scientists, economists and 
other experts convened by the Brookings Institution projected the net benefits of pursuing proposed 
solutions in the Great Lakes Regional Collaboration Strategy to Restore and Protect the Great Lakes, 
otherwise known as the Great Lakes Restoration Strategy, which was a research project led by the U.S. 
Environmental Protection Agency. The results indicated that a present-value total investment of $26 
billion in ecological restoration would yield over $50 billion in long-term benefits to the national 
economy and between $30 billion and $50 billion short-term benefits to the regional economy. Those 
were a combination of direct and indirect benefits. 

It's hard to pin precise RO! numbers on the GLRI. We are aware of a Grand Valley State University 
estimate of a $66 million return on a $10 million federal investment on the south shore of Muskegon 
Lake, not including property value increases. We are confident that as individual Areas of Concern are 
resolved through remediation and restoration, the quality of our places will improve, and over time, that 
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will result in more attractive communities for living, working, and playing. After only five years of 
aggressive pursuit of AOCs, we are just beginning to see the results. 

Beyond all the numbers, though, there is a visceral understanding throughout the 
region that the GLRI is the right thing to do - for our communities, our states, our 
nation and our generations to come. 

The Coalition stands firmly in support of the continued pursuit of the GLRI and has advocated that 
Congress maintain the appropriations level at $300 million. We have strenuously objected when 
proposals to significantly reduce that level were considered, we have witnessed the restoration of funds 
by Congress to the higher, more effective levels, and we thank Congress for its vision in continuing to 
move the initiative forward. 

We support HR 223, the Great Lakes Restoration Initiative Act of 2015, which would extend the 
authorization for the GLRI through Fiscal Year 2020 and make numerous improvements to the program 
authority. It had 41 cosponsors as of last week. 

We also commend the federal government for its growing multidisciplinary, multi-agency approach to 
the initiative. That is indeed a strong-point that can serve as a benchmark for other federal programs, in 
addition to creating better solutions for the lakes. It was highlighted in the GAO's report. 

!n a word, our position is: Let's keep up the good work, and do it better. 

How can we do better? We'll defer to the experts, but here are some general suggestions: 

• Formal authorization of the GLRi; HR 223 can be that vehicle 

• improved consultation, collaboration and coordination - leading to better Implementations 

o With other federal agencies and programs 
o With states and communities 
o With stakeholder groups 
o With public engagement 

• Continued improvements in monitoring, measurement and reporting, from both the 
environmental viewpoint and the economic viewpoint 

• Data, data, data, easily accessible and available to all 

We believe that these improvements will accelerate both the performance and the outcomes of the 
Initiative. 

Closing with the AOCs, it appears that we are about halfway home in total investment, and progress is 
accelerating. We have invested about $8 billion of a projected total of about $16 billion. We need to 
finish the job, take stock of where we stand, then identify how to maintain and leverage the great gains 
we have made with these precious assets. There is a consensus among nearly all groups in our region 
that the restoration and maintenance of these great waterways is fundamental to our region's economic 
and social future. 

Thank you for the opportunity to present today. 
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Chairman Gibbs, Ranking Member Napolitano and distinguished members of this subcommittee, thank you 
for the opportunity to be here today. 

! am Douglas Busdeker of Pemberville, Ohio in northwest Ohio. I serve as a board member of the Ohio 
AgriBusiness Association (OABA) and am employed by The Andersons, Inc. in Maumee, Ohio. The Ohio 
AgriBusiness Association represents the Ohio crop nutrient industry, along with grain, feed, seed and crop 
protection Industries. The Andersons, Inc., my employer, was founded in 1947 by Harold Anderson and 
built the first grain elevator in Maumee. Ohio. We provide merchandising, production and distribution of 
products and services to the agribusiness community. We are organized into six business groups: Grain, 
Ethanol, Turf & Specialty, Plant Nutrient, Retail and Rail. Currently, i serve as Senior Manager for Northern 
Farm Centers consisting of Ohio, Indiana and Michigan locations. 

I am pleased to be here today to relate the many positive agricultural activities occurring in the Western 
Lake Erie Basin (WLEB). During my career I have been engaged with farmers/customers as one of many 
agricultural retailers in the region. I have extensive experience with in-field nutrient application, Following 
the large algal bloom that occurred in 2011 in the WLEB, many in the agricultural community recognized 
that agricultural retailers and farmers would need to play a bigger role and in finding solutions to address 
these water quality challenges. Healthy water quality - clean, fishable and drinkable water, is Important to 
everyone including all of agriculture and we recognize that agriculture must be part of the solution. 

Following the algal bloom in 2011, The Nature Conservancy partnered with several key agricultural retailers 
in the WLEB to develop the 4R Nutrient Stewardship Certification program. This voluntary program was 
focused on agricultural retailers since agronomists. Certified Crop Advisors, sales personnel and applicators 
were recognized as having a strong influence on nutrient use. Currently, seventeen key agricultural 
retailers have been certified representing 1,200,000 acres of crop land and 3,200 farmers in Ohio and 
Michigan. Another ten agricultural retailers are awaiting confirmation. Since program launch March 18"', 
2014, a total of seventy one agricultural retailers are in the process or have indicated interest in becoming 
certified. The 4R Nutrient Stewardship Certification Program was founded on the The Ferti!i.7er institute’s 
4R Nutrient Stewardship principles of the Right Source, Right Rate, Right Time and Right Place and 
includes social, economic and environmental best managemerrt practices. SC5 Global a respected 
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independent audit development firm was hired to create the 4R Nutrient Stewardship Certification 
Standard. 

Audits include 41 specific objectives that must be achieved to become certified. 

1. initial Training and Ongoing Education 

2. Monitoring of 4R Implementation 

3. Nutrient Recommendations and Application 

The governing body is the Nutrient Stewardship Council consisting of the following; 

1. Agricultural Business (5 members, including at least one active grower), 

2. Government (2 members), 

3. Environmental NGOs (2 members), and 

4. Universities/Research (2 members). 

Best Management Practices (BMP) 

Many newer bmp's are already occurring within the WLEB. Cover crops of cereal rye, annual rye, Austrian 
winter peas, radish, turnip, crimson clover, buckvtfheat, oats and others are growing in popularity. Equipment 
manufacturers are offering several new strip tillage machines to inject crop nutrients below the surface. Strip 
tillage provide a system that places nutrients 4-6" below the soil surface while not disturbing the complete 
soil surface structure causing greater erosion. Application of gypsum is quickly being adopted for a calcium 
and sulfur nutrient source, and to sequester phosphorus reducing dissolved reactive phosphorus run-off. 

Conservation Efforts 

Use of ruitrient management plans to precisely determine the required nutritional balance for each crop is 
common. Commercial fertilizer nutrients are one of the single largest expense for traditional growers and 
over-use leads to undesirable financial implications. Improving soil health resonates with all farmers. The 
number of buffer strips, grass waterways, blind inlets, field tile with control structures, and two .stage ditches 
continues to increase each year. There is still mucfi work to be accomplished but conservation activities 
advance each year. 

Ohio Legislation 

On April 2, 2015 the Ohio Governor John Kasich signed Senate Bill 1 into law. SB 1 prohibits manure and 
fertilizer applications when fields are frozen, snow cover, saturated, or if there is a greater than 50% chance 
of at least one inch of rainfall in the next 24 hours, in addition, Ohio Senate Bill 150 which requires anyone 
applying fertilizer on 50 acres or more to beconre certified was unanimously passed by the legislature and 
signed by the Governor in May of 2014, The Ohio AgriBusiness Association fully supported passage of SB 1 
and SB 150. 

Research 

Research has shown that algal bloom.s in the Western Basin of Lake Erie are predominately the result of 
excess dissolved reactive phosphorus (DRP) in our rivers and streams. While the exact source and why the 
increasing amounts of DRP is not clearly understood, research has shown that transport from agricultural 
land plays a significant role. During 2011 and again in 2015, intense rainfall increased surface and subsurface 
field tile flows. As was the case in 1970-80's when Lake Erie was in serious trouble, through research, 
farmers widely adapted new tillage techniques such as no-till and conseiA'ations tillage. These new practices 
remain in place today and contributed greatly to a reduction in soil erosion and particulate phosphate run- 
off. Additional research is needed to identify new bmp's that support a reduction of dissolved reactive 
phosphorus during periods of extreme rainfall. To that end. the fertilizer industry has committed $7 million 
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dissolved reactive phosphorus during periods of extreme rainfaii. To that end, the fertilizer industry has 
committed $7 million to help establish a 4R Research Fund. The goal of the fund is to establish 
sustainability indicators and environmental impact data for implementation of 4R nutrient stewardship 
across North America. The fund provides a much needed resource with a focus on measuring and 
documenting the economic, social and environmental impacts of 4R nutrient stewardship. This effort will 
help expand the 4Rs beyond being solely an industry effort and towards becoming a viable strategy 
embraced by other important stakeholders to address cropping system productivity and concerns for 
nutrient losses into the environment. 

Our Challenge 

The challenges to the agricultural community are very complex and involve adapting cultural and nutrient 
practices that will minimize nutrient loss and maximize crop production. Research "on-the-farm" such as 
Ohio State/USDA ARS's 'Edge of Field" study is critical to finding solutions. Updating the Ohio "P-Risk 
index" will be very important for identifying which best management practices will minimize phosphorus 
transport in this new environment. Farms in our region are legacy farms that have been passed down 
through several generation and each farmer has the clear Intent of leaving our soils and water in better 
condition for the next generation. 

Thank you again for the opportunity to provide you with an update on the many positive activities and 
projects occurring in the Western Lake Erie Basin as we seek solutions to improve water quality. We all 
share the goal of having clean water for many generations to come. I would be happy to answer any 
questions. 
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Chairman Gibbs, Ranking Member Napolitano, members of the subcommittee - thank you for the 
opportunity to share the views of the Healing Our Waters-Great Lakes Coalition with you on the progress 
we’re seeing and the challenges that remain in restoring the Great Lakes. 

As you may know, the Healing Our Waters-Great Lakes Coalition is comprised of more than 120 
environmental, conservation, hunting, and fishing organizations; museums, zoos, and aquariums: and 
businCvSses representing millions of people whose goal is to restore and protect North America’s greatest 
freshwater resource - our Great Lakes. The Great Lakes are a global resource. Over 30 million people 
depend on them for their drinking water, and million.s more benetlt from the business, industry and 
commerce that is connected to them. Tixlay. the lakes suffer from a legacy of toxic pollution, the 
introduction and .spread of invasive species, and the loss and degradation of habitat. Our Coalition's goal 
is to continue to implement our region's restoration blueprint' to stop sewage contamination tliat closes 
beaches and harms recreational opportunities: clean up toxic scdiinents that threaten the health of people 
and wildlife; prevent polluted runoff from cities and farms tliat cause harmful algal blooms which poison 
drinking water; restore and protect wetlands and wildlife habitat that filter pollutants, provide a home for 
fish and wildlife, and support the region's outdoor recrciUion economy: and prevent the introduction of 
invasive species, such as Asian carp, that threaten the economy and quality of life for millions of people. 

I don’t think it's too bold to say that the Great Lakes Restoration Initiative is working. Because of tite 
GLRI. the region has been able to undertake one of the world's largest freshwater ecosystem restoration 
projects. Non-governmental groups, industries, cities, state's, and federal agencies are forging public- 
private partnerships to clean up toxic hot spots, restore fish and wildlife habitat, and combat invasive 
species- -partnerships that may never have come together had it not been for the GLRI. The OLRl’s size 
and scope means it plays a central role in successfully restoring and protecting the Great Lakes. Rather 
than just accelerating progress, it has actually catalyzed critical restoration action that likely would have 
never happened otherwise. The GLRI has organized an enormous region of the country to protect one- 
tllth of the world’s surlace drinking water on which more than 30 million people depend, ft is indeed the 
“largest investment in the Great Lakes in two decades.”" 

This work is being done because cleaning up the Great Lakes is critical for the health and quality of life of 
the region, it also drives economic development - and jobs - in communities all around the basin. 
Investments in Great L,akes restoration are creating jobs and leading to long-term economic benellts for 
the Great Lakes states and the country. A Brookings Institution report shows that every $1 invested in 
Great Lakes restoration generates at least $2 in return, making Great Lakes restoration one of the best 


‘ (a.RC. 2(105. -(irt;;!! l.akcs l^cguinai (..'oiiaborjiion Strategy to Restore attii I’rolccl tho(ircat l-ukes.” 

■ .Accessed at hup, dn ii'- pm »i'ine^..iunil 



107 


Page 2 of 11 


investments on the dollar in the federal budget.’ Restarch from Grand Valley State University shows that 
the return for some projects is closer to The Univo'sity of Michigan has also demonstrated that 

over 1.5 million jobs are connected to the Great I.akes, accounting for more than $60 billion in wages 
annually.'^ According to the Great Lakes Commission, more than 37 million people boat. fish, hunt, and 
view wildlife in the region, generating over $50 billion annually/’ Great Lakes businesses and individuals 
account for about 29 percent of the U.S. gross domestic product, according to Bureau of Economic 
Analysis data.^ 

.fobs are being created by the efforts to clean up the Great Lakes and restore fish and wildlife habitat. 
These jobs include wetland scientists, electricians, engineers, landscape architects, plumbers, truck 
drivers, and many others. While we do not know how many Jobs have been created to clean up the Great 
Lakes, it is likely in the thousands. Consider: 

• 125 jobs were created for a $10 million project to restore fish and wildlife habitat in Muskegon 
Lake, a Great Lakes Area of Concern in Michigan. 

• 1 77 people are employed to control the invasive sea lantprey in the Great Lakes, which costs the 
U.S. government around $20 million annually. 

• 1 74 jobs were created, some of which were filled by at-risk youth, to remove dams and other 
banders in a 1 50-mile stretch of the Milwaukee River system. 

Specifically, stories like that of business owner Jim Nichols of Carry Manufacturing are increasingly 
common. Jim tells of how GLRl projects are adding new orders for his manufacturing business. Carry 
Manufacturing has manufactured water control equipment since 1987. Their employees are being kept 
busy building submersible pumps for GLRl projects that flood duck habitat or drain areas to re-establish 
native habitat for sport fishing and waterfowl hunting. The jobs add up when you begin counting the men 
and w'omen at other companies who manufacture the pipes for the pumps, the control structures in which 
the pumps are housed, and the hunters, anglers, and wildlife watchers that benefit from the improved 
environment the pumps help create. 

And these projects aren’t Just economic drivers. Great I.akes restoration projects are producing results 
across the region/ 


• Two Areas of Concern - Deer Lake, Mich, and White Lake. Mich. - were delisted in 2014. 

Areas of Concern are the most-polluted harbors, rivers, and waterways in the region. The Presque 
Isle, Pa., Area of Concern was delisted in 2013. The management actions necessary for delisting 
Waukegan Harbor. 111., Sheboygan Harbor. Wis.. and the Ashtabula River. Ohio, have also been 
completed. The GLRl has accelerated the cleanup of toxic hotspots by delisting three formerly 
contaminated sites — in the previous two decades before the GLRl, only one site had been 
deii.sted. 

• 13etween 2010 and 2014. 42 beneficial use impairments (BUIs) at 17 AOCs were removed in 
Illinois, Indiana. Michigan, New York. Pennsylvania, and Wisconsin, more than quadrupling the 
total number of BUIs removed in the preceding 22 years. Bill’s include drinking water 
restrictions, beacli closings, and degradation of fish and wiidiifb habitat. More BUIs have been 
removed since the GLRl began than between 1987 and 2009. 
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• From 2004 to 2000. the Great Lakes region was the only area in the country to show a gain in 
wetland acreage. Now the GLRI is building on that foundation with a goal to restore one million 
acres in the basin. So far. the FWS, NPS, NRCS, and NOAA (among others) have restored, 
protected, or enhanced over 150,000 acres of wetlands and other habitat. 

• Federal agencies used GLRI support to increase the number of acres of farmland enrolled in Farm 
Bill conservation programs in priority watersheds by inore than 70 percent. 

• More than 500 dams and barriers wo’e removed, allowing fish to access more than 3,400 miles of 
rivers. 


These numbers are impressive. The stories behind them illuminate the results and accomplishments we 
are seeing. The Coalition has documented more than 1 00 restoration success stories across the region. 
Among them: 


• Duluth, Minn. Removing 200.000 cubic yards of toxic mud from the bottom of Stryker Bay has 
made the bay safe to swim in once more and fish and wildlife are returning. Six acres adjacent to 
the bay have also been cleaned up and will be redeveloped into an office park hosting a 
fabrication shop and a warehouse. 

• Duluth, Minn. Removing 1 1,000 cubic yards of wood waste from the wetland at Grassy Point 
created wildlife habitat that attracts dozens of bird species every spring. New trails provided 
public access to the site. 

• Marysville, Mich. The city of Marysville replaced a failing seawall with a natural, sloping habitat 
and wetland area. I'he sloped shore has reduced the destructive power of the waves in the river 
while also addressing the loss of shoreline wetlands along the St. Clair River. The project, which 
provides valuable fish and wildlife habitat, received an award from the American Society of Civil 
Rngineers, 

• Near Green Bay, Wis. At the Brickstead Dairy, cover crops have been planted on 100 acres, 
reducing runoff and sedimentation into waterways and improving water quality. Over three miles 
of grassed waterways are planted and edge-of-field atid in-stream monitoring stations have been 
installed to measure the water quality improvements. 

• Near Green Bay, Wis. Restoring barrier islands in Green Bay is providing fish habitat that has 
allowed blucgill. largemouth bass, and pumpkinseed fish to return. On the island chain, nesting 
water birds, shorebirds, and other invertebrates are benefiting from the newly constructed land. 

• Ashtabula. Ohio. At the Ashtabula River in Ohio, a sediment cleanup and habitat restoration 
project has restored the lower two miles of the river and advanced efforts to get it de-listed as a 
Great Lakes Area of Concern. The project has improved water quality and deepened the river 
channel, making the lower Ashtabula suitable again for maritime commerce, fishing, and 
recreation boating. 

• Northwest. Indiana, fhe Grand Calumet River in Indiana, which flows through a heavily 
industrialized area south of Chicago, was for years considered America’s most polluted river. 
Thanks to a major cleanup, a large wetland was restored and more than 575,000 cubic yards of 
toxic mud was removed from the Lake Michigan tributary. 'I'he restoration project addressed 
pollution that had led to fish consumption advisories, drinking water restrictions, beach closings, 
habitat destruction, and an array of other environmental problems. 

• Freedom. N.Y. .At Clear Creek in Freedom, New York, excess stream erosion and sediment, in- 
stream barriers, elevated water temperatures, and competition from invasive fish restricted brook 
trout to a tew tributaries in the watershed. A Cireat Lakes Restoration Initiative project restored 
1,200 linear feet ofin-stream habitat and re-established fish passage over a sheet-pile grade 
control structure, reconnecting six miles of prime trout habitat. 
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Even these results may not fully capture what is actually happening on the ground. In just one coastal 
wetland project in New York, one of our members was able to describe these results; I ) habitat 
modifications led to a remarkably positive response by fish. Diverse species of llsh quickly returned to 
the restored site; 2) the restored sites led to increased muskrat populations; 3) wetland vegetation showed 
greater species diversity, richness, and evenness on habitat mounds compared to before; 4) the restored 
habitat was used by a greater diversity of indicator marsh birds, and observations suggest that marsh birds 
may have return to the restored sites within two years following restoration; .3) the restored sites 
supported the greatest diversity of reptiles and amphibians; 6) community, economic, and education 
outreach efforts were strong components of these projects, which provided opportunities for the local 
community to gain a better understanding of the Great Lakes system. 

How the region is accomplishing all this work is as impressive as what has been done. The GLRl, which 
President Obama first proposed for fiscal year 2010, is a model for large, landscape-scale restoration. It 
ensures that the focus remains on the highest regional priorities that were identified through a large 
stakeholder process in 2005."' It could also provide an outlet for the United States to meet its obligations 
under the new Great Lakes Water Quality Agreement with Canada. The GLRI is a critical component 
towards ensuring that the goals we set for ourselves in both the agreement and comprehensive plan can be 
achieved. 

Additionally, the GLRI sought to fi.x problems the Government Accountability Office identified in 2003 
when it complained that, in general, tliere was inadequate coordination among federal agencies and 
between federal and non-federal stakeholders. Now. the EPA can quickly convert the funding it receives 
to supplement restoration activities by passing it through to other federal agencies like the Fish and 
Wildlife Service, NOAA, NRCS. and the National Park Service, so they can direct it through their 
existing, authorized programs at the region’s highest needs. This structure allows for funds to move 
quickly from EPA through the interagency agreements EPA has with the other agencies and onto the 
ground to complete important restoration work. This model al.so easurcs accountability through the 
establishment of an “orche.stra leader” (EPA), helps accelerate progress, and avoids potential duplication, 
all of which help save taxpayers money while focusing elforts on the highest, consenstis-based priorities. 

The Government Accountability Otfice seemed to recogitize these benefits too in its most recent report. " 
GAO found that the EPA and the other federal agencies had ‘•allocated almost all of the S 1 ,68 billion 
available for the GLRI” in the reporting period examined. ’’ It also highlighted how the GLRI has 
changed how the federal agencies plan for their work. In the past, each agency identified its own GLRI 
work. Now. throuiih the use of subgroups, agencies meet and agree on strategies for dealing with 
restoration issues before identifying the work each agency will undertake to achieve common goals. 

Even with the tremendous strides the region has made in addressing many of the issues it faces in 
implementing an effective and efficient Great Lakes restoration program, we know that there is still work 
to be done to improve program delivery. No program is perfect. The GLRI should be continuously 
reviewed and changes made to reflect the changt>s to the lakes, deficiencies that have arisen or have yet to 
be addressed, or new threats that have emerged. 
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Making these adjustments is importanl because the health of the Gretit Lakes continues to be seriously 
threatened by problems such as sewage overtlovvs that close beaches, toxic pollution that poses a threat to 
the health of people and wildlife, algpl blooms that harm local drinking water supplies, and invasive 
species that hurt fish and wildlife populations and our outdoor recreation economy. While we have 
cleaned up four AOCs, there are still 27 more to go. Algal blooms in Lake Erie and other lakes still result 
in cancelled charter boat tours and closed beaches. Communities are still dealing with legacy pollutants 
that have led to drinking water restrictions, beach closings, and fish consumption advisories. Our work is 
not done. .Maintaining federal support is needed. 

The Coalition’s scientific advisers also point to emerging concerns that we are just now beginning to 
understand. These concerns join a long list of multiple stresses that the Great Lakes continue to face, 
even though the GLRl is working to protect the lakes: 

• Habitat loss, including loss of coastal wetlands 

• Nutrient loadings (both point and nonpoint source) aiul impacts, siich as harmful alga! blooms 
and hypoxia or dead zones 

• To.xic chemical loadings (both point and nonpoint source) and impacts, including chronic 
exposures and potential elTects in certain fish and wildlife 

• Hydrological changes such as hardening of shorelines, damming of tributaries, and lake level 
regulation 

• Fishery prcs.sures. including overfishing 

• Nonnative species introductions, including inadvertent introductions of species such as zebra and 
quagga mussels with significant ecological implications 

• Land use changes, including from forest or grassland to silvicuitiire and agriculture, and resulting 
impacts due to changes to flow regimes, nutrients and sediment loads 

• Coastal development, which cuts across several aforementioned stresses, including habitat loss, 
land use changes, and hydrological changes." 

Perhaps no other emerging issue is as serious as climate change. There is already evidence of climate 
change impacts in the region, including surface water temperatures and changes in the frequency aitd 
intensity ot storm events. Ongoing, human-induced climatic changes will only bring additional changes 
to the lakes with implications for existing stresses. Increased storm intensity and frequency can lead to 
increased loads ot nutrients and other contaminants such as sediment, pathogens, and chemicals of 
emerging concern. This pollution can come from both nonpoinl sources like agricultural fields and point 
sources like combined and sanitary sewer overtlovvs in urban areas. These change.s will challenge 
infra.strLiclurc in both rural and urban areas, i he general warming of waters due to ciimate change aiso has 
implications for both new aquatic invasive species threats (o.g, Hydrillu. water lettuce) as well as existing 
aquatic invasive species that will have new potential to expand their range northward. Species already 
present in the lower lakes such as water chestnut, European frog-bit. and tlowering rush all are poised to 
spread northward. Other climate impacts include alterations to lake stratification with implications for 
hypoxia/aiioxia, organismal liealth/behavior, and internal nutrient cycling. Finally, climate change has 
implications for water levels and supplies with ongoing questions about likely overall impacts decades in 
the future (c.g.. generally greater or lesser basin supplies throughout the basin and implications for lake 
levels and system connectivity). How these changes impact the people living in tlie basin is of great 
concern. 

1 he Great L,akes are also facing a new host of chemicals little understood just a decade ago. 

Nanopanicles. pharmaceuticals, personal care products, and brominated fiame retardants are being 


‘ See lor 
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detected with increasing frequency. There arc ongoing questions that remain unanswered about these new 
pollutants like their sources, cycling (including levels in ditTerent media), and exposures and effects, 
including potential implications of multiple chemical exposures.” 

So, what changes should be made to the GLRI so the people in Illinois. Indiana, Michigan, .Minnesota, 
New York, Ohio. Pennsylvania and Wiscoasin can continue to protect and restore the Great Lakes? 

To begin with, this Congress should remove all doubt that the region is on the right path and pass H.R. 
223, the Great Lakes Restoration Initiative Act. Currently, EPA uses its existing authority and the 
legislative language provided by appropriators as the basis for its coordinating role. Passing legislation 
creates greater certainty for the program and allows us to see the job through to the end. 

In particular, without an authorization. Great Lakes restoration efforts are at risk from changing 
administrative and congressional priorities. Congress has not passed legislation to make the Great Lakes 
Restoration Initiative and other Great Lakes programs a long-term priority. .Authorizing legislation will 
provide a legislative vehicle for Congress to make the necessary investments in the Great Lakes annually 
for years to come. 

The GLRI Act helps ensure future success by targeting resources efficiently and effectively to improve 
water quality, protect the health of people and wildlife, create jobs, and uphold the region's quality of life. 
It helps inve.st resources in the right areas and the right places. It facilitates continued regional 
collaboration. It helps better monitor restoration progress and ensure that restoration efforts are guided 
by science so that efforts can be adjusted to make them as effccth'e as possible. It ensures that restoration 
efforts are transparent and allow for citizen input. 

While H.R. 223 authorizes the GLRI for five years at current funding levels, it does not cover a few key 
priority areas that were in past bills and this difference should not be ignored by Congress. For example, 
the Great Lakes National Program Office (GLNPO) needs reauthorization. GLNPO is the primary office 
within EPA for handling Great Lakes matters, including the Gl.RI, the Great Lakes Water Quality 
Agreement (GLWQA), the Great Lakes Legacy Program, Remedial Action Plans for Areas of Concern 
and Lakewide Management Plans. The Great Lakes Legacy Program also needs to be reauthorized. The 
Great Lakes Legacy program was first authorized in 2002 and has been e.xtremely successful at removing 
contaminated sediment from U.S. Areas of Concern (AOC). The Legacy program was last reauthorized 
through 2010; however, appropriators have continued to fund the program, currently as a subset of the 
GLRI. We believe the authorization of the Legacy program should be e.xtended. 

Lastly, while these don't necessarily demand congressional action, we want to highlight both the Federal 
Great Lake.s Interagency Task Force and the Great Lakes Advisory Board. The Great Lakes interagency 
Task Force (I ATF) brings together eleven U.S. Cabinet and federal agency heads to coordinate restoration 
of the Great Lakes among the different agencies. The lATF was created by President George W. Bush 
under E.xccutivc Order 13340 in 2004 and is unique in that it asks the federal agencie.s to coordinate more 
regularly on Great Lakes matters. The advisory board was put together in order to represent a broad 
range of interests to provide EPA and the other federal agencies with stakeholder input on Great Lakes 
protection and restoration priorities. 

The administration can also take important steps in addressing defrcicncies. 


i iirllier research on ihese is.siies (itteitrding more syslematic monitoring for numeronsCiiCs. potentiai human heaithanri ecoiogieal impacts, 
and potetitial tor green ehemisrp -is pe appriraeiK’s to address the isstio in a more proactive manner) is needed in the Istsin 
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First, we believe that the investments of the GLRI must not be undermined by poor policy clioices made 
as part of any regulatory process. Congress has graciously provided more than $ 1 .9 billion for over 2,500 
projects to clean up toxic hot spots, restore wildlife habitat, and keep beaches open, among many other 
important activities. Poor policy choices on a range of activities - either new or ongoing - can undercut 
restoration activities, delay results, and lead to inefficient uses of the limited resources entrusted to the 
region. For example, continuing to dispose of dredge material in the open waters of Lake Erie can 
undermine attempts to end algal blooms there. Unchecked energy development can lead to water 
impairments that reverse water quality or habitat improvements. Inadequate ballast water regulations 
could lead to new aquatic invasive species, dealing a blow to the ongoing work of managing and 
controlling impacts from existing invasive species throughout the region. We view policy setting to be a 
part of the restoration agenda and affects the success or failure of us reaching our goals. 

Second, we have supported the GLRI Action Plan’s consolidation of the Great Lakes Regional 
Collaboration Strategy to Restore and Protect the Great Lakes' eight priorities into the current Action 
Plan's five focus areas: cleaning up toxics and Areas of Concern, combating invasive species, promoting 
nearshore healtli, restoring wetlands and other habitat, and tracking progress. 

W'e also supported the federal Task Force’s further refinement of the focus areas into three key priorities 
under them: accelerating the cleanup of Areas of Concern, reducing harmful algae in three priority 
watersheds, and preventing the introduction of new invasive species. 

Wo support the new Action Plan continuing its focus on these three priority areas. These areas continue 
to bo the biggest sources of stre,ss for the lakes contributing to what .scientists have described as 
"ecosystem breakdown... where intensifying levels of stress from a combination of sources have 
overwhelmed the natural processes that normally stabilize and buffer the (Great Lakes] system from 
permanent change.”''’ The three priority areas rellect tlie causes of this ecosy.stem breakdown because 
they either represent the severe historic damage caused to the lakes nearshore (AOCs) or the new stresses 
from human-induced sources (invasive species or nutrient pollution). We believe that it is appropriate for 
the GLRI to continue prioritizing them in the next plan, especially since the problems they represent ttxrk 
decades to develop and will take decades more of focused attention to solve. 

Specifically, for these priority areas: 

AOCs. We believe that the implementation ofthe current Action Plan has generally struck the right 
balance between focusing on completing all management actioas in some AOCs to delist them while at 
the same time investing in others that may not betaken off the cleanup list for several years. We need to 
take advantage ot getting work done in targeted AOCs where it is po,ssihle to move quickly in taking all 
the actions necessary to delist. However, we must get ready in future years to take similar action in other 
AOCs. Supporting some projects in all ACKis helps ensure wc are lining up future progrcs,s. 

Nuirieuls. We support greater targeting of priority vvaterslieds for nutrient reduction work with GLRI and 
other conservation funds. Our Coalition’s Technical Advisory Committee identified five areas that are 
particularly important because they represent areas that suffer from multiple assaults. ” Our own work 
demonstrates our willingness to invest in targeting priority areas for restoration and protection and we 
continue to believe in that approach. Wc believe that given how long it will take to have an impact on the 
problem we need to continue prioritizing areas to make meaningful progress. Importantly, how we 
measure progress in these areas will be critical. We would like to see alighter link to water quality 
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indicators as measures of progress in this focus area. We al.so want to .see the best practices used in these 
priority areas identified and shared with the wider region so everyone can take advantage of the best 
methods to reduce nutrient runoff Recent research .suggests that the current suite of best management 
practices may not be sufficient for tackling the current drivers ofdissolvcd phosphorus loads, so an 
investment in on-thc-ground testing and modeling of new approaches will be key. 

We would also like to see clear agreement between U.S. EPA and the U.S. Department of Agriculture 
toward the achievement of a common set of water quality objectives in priority watersheds. This must 
include a clear understanding of anlicipated timeframes for achieving these objectives. 

Invasive Species. We believe that this priority should focus on the control and management of invasive 
species within the region. Prevention should be addressed through robust regulatory action, which is 
outside the purview of the Action Plan. but. as is highlighted above, must be coordinated with the goals 
and actions being identified over the next five years so as to not undermine the GLRI's investments. We 
also acknowledge that funding for prevention activities is available through other agency programs and 
does not have to be funded out of the CiLRl. This is particularly true for Asian carp activities where 
prevention funds have been provided in the Army Corps and fish and Wildlife Service’s budgets. We 
believe that future carp prevention activities should increasingly be funded through the base budgets of 
the federal agencies leaving the GLRI to focus on other priorities. 

However, while focusing on the three priorities is important, they are not the only problems or stresses 
facing the lakes. We expect the GLRI to also continue investing in all five foeus areas and to fund 
activities in all these areas as a prescription for recovery'* anti are glad that the Interagency Task Force 
will be creating additional subgroups to di.scuss and agree on scope and funding for agency work in the 
other focus areas. 

Third, the selection and prioritization process within the GLRI for projects outside of AOCs is well 
rounded and has lunctioned well. In particular. MOW supports project selection criteria that emphasize 
projects that are able to advance applicable ecological priorities of existing plans. Such comprehensive 
planning has been clone throughout the Great Lakes ecosystem that linking the goals of the new GLRI 
Action Plan to those ot existing plans is a smart and efficient use of federal dollars and will ensure 
sufficient coordination between efforts. 

We also continue to believe that project selection criteria should include a project’s ability to adequately 
incorporate climate smart practices. Projects that accoitiplish goals from multiple focus or priority areas 
should be prioritized. Selection criteria should also favor projects that include approaches to monitor and 
as.sess outputs and outcomes and when working in under-served communities, project selection criteria 
should include a project’s ability to adequately address environmental justice and liuman health issues a.s 
well as a description of how tlic local community will be meaningl'ully engaged. We have seen progress 
in the integration of these criteria for some request for proposals (most notably in monitoring 
requirements from NOAA and tlie National Fish and Wildlife Foundation). The new action plan also 
calls for incorporating climate resiliency criteria for GLRI projects. 

In addition, the GLRI should prioritize a portion of funding for new and innovative projects that Itave the 
ability to translate to other locations throughout the basin if successful. There are many restoration 
problems we know how to solve, but there are many we do not. We inust be willing to invest in 
innovative approaches that have the potential to greatly benefit the system in the future. We must also be 
willing to assess the success of these new approaches through coupled research and monitoring and be 
equally willing for them to tail and learn lessons from that failure. 


‘'Bails. Pp ll-Ls 
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Lastly, to the extent possible, we’d like to see more consistency when request for proposals are released 
each year. A consistent, annua! date will assist non-governmental organizations and their partners with 
their long-term planning. 

Fourth, improving how we report on success is vital. Generally, coalition groups appreciate and support 
the integration of monitoring requirements for projects that are being undertaken. Successful monitoring 
at the local project scale has assisted HOW groups in documenting short- and long-term successes of their 
projects (see discussion about New York project above). It allowed them to evaluate the lessons learned 
and then apply those lessons to other projects. However, while monitoring exists at a very local level, and 
some evaluation is occurring, it’s far from clear how comprehensive this system is and how these local 
efforts add up to a weli-rnonitorcd, scientifically-assessed system. In other words, we remain worried that 
we aren't as effective on larger lake-wide scales at monitoring, scientific assessment, and project 
evaluation. 

indeed, monitoring projects is a key element of tracking success. To target federal dollars effectively, we 
must know how existing projects are impacting the system. We do not believe that every project must be 
monitored, but more monitoring and scientillcally evaluating a careful subset of them will help ensure we 
understand whether we are achieving the ecological outputs (e.g., number of acres restored or toxic 
sediment remediated) and outcomes (e.g., water quality improvements), and allow us to learn as we 
restore. Even with appropriate monitoring and evaluation at the project (short term) scale, there remains a 
critical gap between these efforts and the long-term, lake-wide indicators. There needs to be greater 
support for scientitlc monitoring and assessment at sub-basin (medium term) scales (i.e. smaller than 
entire lakes). These assessments should be able to tell us if the collection of projects in that region are 
improving ecological conditions on time scales appropriate for adaptive management. 

This work requires additional GLRl resources. It also requires, to the extent possible, a stronger 
commitment that funds for monitoring will be available beyond just a couple of years. This work must 
also not be driven completely be the federal agencies. The region is rich in institutions of higher learning 
and strong non-governmental partners with incredible science capability. Federal agencies must 
demonstrate that they value this expertise and consult more dcliheratively with these partners in 
accomplishing related science-based and research goals. 

Our bottom line: we want to see the incorporation of a robust science-based restoration fratnework that 
involves all stakeholders in GLRl implementation. Our Cotilition has called for this since 2010 when we 
said: 

Although we believe that the majority of GLRl funds should be targeted towards restoration 
work, we acknowledge that some GLRl funds must be used for basic research and monitoring to 
ensure the Initiative is successful. However, GLRI-funded research should be pan of a detailed 
research agenda that iilusirates a direct connection to itnproving the health of the Great I.akes 
ecosystem. This knowledge must also be applied to future projects and programs. 

In 20 1 1 , we wrote the following: 

Although the bulk of Federal GLRl investments should continue to be focused on the highest 
priority on-the-ground. in-the-walcr activities that produce the greatest measurable restoration 
results, some funding should be set aside for basic science, research, and monitoring. 

Investments in these areas arc important because they tell us how to adapt plans. They make sure 
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vve arc continuing to prioritize the most needed projects and are using the most effective 
implementation methods. Because research and on-the-ground work go hand in hand, it is 
important that both receive resources. It is also important that funding for grants goes to colleges, 
universities, and other groups that are also doing important research and does not just stay at 
Federal agencies. 


This research and monitoring agenda can be accomplished through a strategy that addresses two efforts: 
llrst, integrate science support for adaptive management through comprehensive project assessment and 
evaluation; and second, provide scientific support that guides and improves restoration efforts. Any 
adaptive management framework must: 

• Help the region understand and assess the cumulative impacts of the hundreds of restoration 
projects funded by the GLRl at sub-basin, individual lake, and basin-wide scales. 

• Increase the efficiency and cost-effectiveness of restoration activities. 

• Lead to understanding the actions necessary to facilitate implementation of effective adaptive 
management approaches in future years. 

• Ma.\imize the success of restoration projects by implementing science-guided corrective actions. 

• Advance restoration science by improving techniques and methods. 

• Identify key knowledge gaps associated with each focus area. 

• Provide a single clearinghouse that integrates project results and enables resource managers to 
better analyze and prioritize subsequent restoration actions, 

• Include every stakeholder with an interest in the entire program to ma,\imize buy in and to help 
shape monitoring and modeling choices around the framework. 

There are several examples of this science integration that can serve as models. Some are e.xternal and 
focused at the program scale, such as those associated with restoration efforts in the Chesapeake Bay, 
Everglades, and Puget Sound. Others can be found within the region at the project scale, such as the 
multi-sector effort to restore native fish spawning liabitat in the l.akc Huron to Lake Erie Corridor 
connecting channels. The key features of these efforts are: 

• Science and action that are coupled, iterative, and incorporated directly into restoration 

• Successive projects that build on knowledge developed from previous projects 

• Projects consider multiple stressors (i.c.. wetland loss and climate change) 

• Projects are based on existing restoration plans and considers impacts beyond the individual 
project site 

• Successive projects are both more cost-eflicient and effective 

• Project teams are comprised of federal, state, tribal, academic, private sector and non- 
governmental partners, all as appropriate, with each contributing their expertise 

Fifth, accountability has been a major theme of the GLRl since its inception. The original action plan 
clearly stated: 

The Initiative is an unprecedented opportunity to heal the ecosystem. With this unprecedented 
opportunity comes unprecedented responsibility, however, for all of us to demonstrate we are 
achieving the results intended in the Action Plan, We will use transparent means of 
demonstrating how public dollars are being invested as directed by the best available science.’' 
(Emphasis in original.) 
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Congress also instructed EPA to “Establish a mechanism for monitoring and reporting on progress.”'’ 
Originally. EPA created the Great Lakes Accountability System (CLAS) to fulfill this responsibility. 
GLAS was designed to be the “primary mechanism for collecting information to monitor and report on 
GLRI progress” and present the ‘“big picture’ of who is receiving GLRI funds and what they are doing 
with the money.”’^ For a long time GLAS did not effectively track how the GLRI was being invested in 
the region. GLAS was subsequenlly updated to reflect the breadth of funded projects from all 
government sources. It also included a useful map detailing the location of where the project is taking or 
has taken place. However, as the July 201S GAO report pointed out, GLAS still had problems. Some 
information was inaccurate and there weren’t sufficient data controls. A new system was recently 
inaugurated to take the place of GLAS. We haven’t evaluated the new system, but we will be looking at 
it critically to see if it adequately tracks project data to ensure that we arc measuring project outcomes that 
can tell us what impact Great Lakes restoration efforts are having on the lakes. We will also look to see if 
the data being collected is such that it can be used by all restoration stakeholders in planning future 
projects. 

Lastly, although we believe that having consistent priorities to invest in over time is critical to realizing 
tangible progress, buy-in from the Great Lakes community is also critical to the overall success of the 
GLRI program. Therefore, the federal agencies ~ in the spirit of the Great Lakes Regional Collaboration 
that brought 1 ,500 people together to produce our restoration blueprint - must consistently engage the 
public on an annual basis to understand what progress has been made the previous year and whether the 
restoration priorities of the Great Lakes community, and therefore the GLRI. should change based on 
those assessments. It’s doubtful that significant modifications will be required on such a short time scale. 
However, it’s important to fully engage the non-federal stakeholder community on a regular basis to 
ensure that not only federal agencies but slate, local, non-governmental, tribal, agricultural, and 
commercial interests subscribe to restoration priorities as well. This will assist in aligning resources at all 
levels of government and ensuring well-coordinated implementation. It will also ensure that the federal 
agencies stay open to better ways of doing things. There are different ways to achieve this goal, such as 
creating coordinating committees for each focus area modeled on the existing Asian Carp Coordinating 
Committee, or leveraging the work of the Great Lakes Water Quality Lakewide Management Plans 
(LaMPs). The federal agencies do not have all the answers, and the best way for the region to feel 
invested in the implementation of Great Lakes agenda is for all stakeholders - Tribes, states, cities. 

NGOs. etc. - to assist in developing the GLRI work plan each year. 

The Great Lakes Restoration Initiative is working, and with ongoing adjustments it will stay focused on 
the most pressing problems facing the Great Lakes today- This simple initiative has given the region an 
opportunity to protect and restore the world’s largest freshwater eco,systenis. It has spurred public-private 
partnerships between non-governmental groups, industries, cities, states, and federal agencies. Their 
work is resulting in cleaned up toxic hot spots, restored fish and wildlife habitat, and prevented fertilizer 
runoff. The GLRI’s size and sco}x: gives it a central, albeit not the only, role in our region’s success for 
restoring and protecting the Great Lakes. It’s a good program for which this subcommittee should be 
proud. We hope you will join us in our work, if only because the longer we wait the more difficult and 
expensive the work becomes. 


Thank you again for inviting me to share the HOW Coalition’s views with you. 


” H.Rpl. I I I’, 1(12 
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August 28, 2015 

The Honorable Thad Cochran 
Chairman 

Appropriations Committee 
United States Senate 
Washington, D.C. 20510 


The Honorable Barbara Mikulski 
Ranking Member 
Appropriations Committee 
United States Senate 
Washington, D.C. 20510 


The Honorable Lisa Murkowski 
Chairwoman 

Appropriations Subcommittee on Interior, 
Environment and Related Agencies 
United States Senate 
Washington, D.C. 20510 

The Honorable Hal Rogers 
Chairman 

Appropriations Committee 

United States House of Representatives 

Washington, D.C. 20515 


The Honorable Tom Udall 
Ranking Member 
Appropriations Subcommittee on 
Interior, 

Environment and Related Agencies 
United States Senate 
Washington, D.C. 20510 

The Honorable Nita Lowey 
Ranking Member 
Appropriations Committee 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Chairman Cochran, Chairwoman Murkowski, Chairman Rogers, 

Senator Mikulski, Senator Udali, and Congresswoman Lowey: 

The Great Lakes and St. Lawrence Cities Initiative (Cities Initiative) is a coalition of over 
110 U.S. and Canadian cities representing over 17 million people, and is committed to the 
protection, restoration, and long term sustainability of the Great Lakes and St. Lawrence, As 
part of that commitment, its member cities have a strong record over many years of 
dramatically reducing combined sewer overflows (CSO) and releases of untreated wastewater to 
the Great Lakes, and will continue those reductions into the future. The ratepayers in our cities 
are investing billions of dollars in these efforts and in most instances are working under the 
Congressionally approved CSO Control Policy. 

Section 428 of Senate Appropriations Bill 1645 to require elimination of CSO's is 
counter-productive and would lead cities and their ratepayers to expend billions of dollars to 
reach an unrealistic level of zero discharge of this type of pollution, it is well recognized that the 
cost effectiveness of these expenditures to reach zero discharge and the resulting water quality 
benefits are very limited. Reaching such a level is even more difficult because of climate change, 
with more intense rainfall events stressing already aged infrastructure more than ever before 
and at a time when funding for these investments is exceedingly scarce. 
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We urge you not to pass Section 428 of SB 1645. Cities are moving forward aggressively 
to reduce CSOs to the lowest possible level, and to implement many other programs to enhance 
one of the world's greatest fresh water treasurers, the Great Lakes. 

Thank you for considering our comments on this very important matter and please 
contact me at david.unrichpgislcities.or g or 312-201-4516 with any questions you might have. 

Sincerely, 



David A. Ullrich, Executive Director 
Great Lakes and St. Lawrence Cities initiative 


cc. Great Lakes Congressional Delegation 
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CITIES 




NABC: 

Building Regionisi Communiti’SS 


National Association of Rogianai Counciis 


September 28, 2015 

The Honorable Thad Cochran 
Chairman, Appropriations Committee 
United States Senate 
Washington, DC 20510 

The Honorable Hal Rogers 
Chairman, Approfiriations Committee 
U.S. House of Representalrves 
Washington, DC 20515 


The Honorable Barbara Miiculski 
Ranking Member, Appropriations Committee 
United States Senate 
Washington, DC 20510 

The Honorable Nita Lowey 
Ranking Member, Appropriations Committee 
U.S. House of Representatives 
Washington, DC 20515 


Dear- Chairman Cochran, Ranking Member Mikiilski, Chairman Rogers and Ranking Member Lowey, 

On behalf of the nation’s counties, cities, mayors and regions, we write to express our concern over 
provisions in the Senate’s proposed Fiscal Year (FY) 2016 Interior, Environment and Related Agencies 
Appropriations Bill that, if enacted, would have costly consequences for communities and ratepayers 
throughout the Great Lakes region. We are also concerned about the national implications and 
precedent setting nature of this language, and therefore urge you to strip Section 428 from any final 
appropriations package that Congress enacts. 


Communities througlwut the Great Lakes region care deeply about water quality and rely on the clean 
and safe water in the Great Lakes for drinking water supplies, recreational opporiunities that promote 
toiuism, and commercial activity that provides the economic engine for many local economies and 
jobs. Protecting water quality in the Great Lakes is a top priority for local officials tliroughout the 
region, which is why communities have invested billions of dollars over the past several decades to 
update and modernize their clean water infrastructure. 


Local communities have made these investments in compliance with the 1 994 Combined Sewer 
Overflow (CSO) Control Policy that Congress codified in 2001 . Section 428 expressly contradicts and 
undermines that Policy by requiring communities to revise their Long Term Control Plans, developed 
in accordance with the 1994 CSO Control Policy^, to achieve a near impossible goal of zero 

overflows -at an additional cost of tens of billions of dollars to communities and ratepayers. 

Additionally, the proposed provision would prohibit communities from utilizing an important 
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operatio'is tool that safeguards the integrity of their wastewater treatment systems during periods of 
extreme wet weather, thereby imposing utm Tcessary additional costs by handcuffing communities as 
they attempt to comply. 

This language sets an alanaing precedent for all communities addressing CSO issues and negotiating 
compliance levels with the U.S. Environmental Protection Agency. Our concern is that communities 
across the country could be held to this near impossible standard of zero overflows into other sensitive 
or significant waterbodies. These considerations are already in place under the 1994 Policy and should 
not be rewritten in an appropriations bill. 

Moreover, these costly provisions are mchided in a spending package that also proposes to cut funding 
for the Clean Water State Revolving hur . nearly 30 percent. Imposing additional regulations on 
communities, while cutting vital iiifiustr, c . e financing programs that assist with compliance, is 
tantamount to an unfiindcd federal niandac. that ignores the current state of our nation’s water 
infi'astnicture needs. 


As representatives of local officials with the responsibility of allocating limited taxpayer dollars to 
address pressing public policy challenges, we strongly oppo.se Section 428 of the Senate’s FY 1 6 
[nterior. Environment and Related Agencies Appropriations Bill for the aforementioned reasons and 
urge you to strike these previsions from the final spending package. 


If you have any questions, please contar; any of our staff; Julie Ufner (NACo) at jufner@naco, u:: 
Carolyn Bn ndt (h,fLC) at bemdt@nic.org; Judy Sheahan (USCM) at jsheahan@usmayors.ori; ,i . nna 
Turner (NaUC) atjoanna@narc.org. 


Sincerely, 


Matthew D. Chase 
Executive Director 
Nationai Association of Counties 


Clarence E. Anthony 
CEO and Executive Director 
National I,eague of Cities 



Tom, Cochran 

CEO and Executive Director 
The JT.S. Conference of Mayors 



Joanna L. Tumer 
Executive Director 

National Association of Regional Councils 


Cc,' The Honorable .James Inhc.f-, Chairman, Senate Emuronment and Public Works Committee 
Ihe rlonorable Barbara Boxer Ranking Member, Senate Environment and Public Works 
Committee 

The Honorable Bill Shuster, Chairman, House Transportation and Infrastmcture Committee 
1 he Honorable Peter Derazio, Ranking Member, House Transportation and Infrastructure 
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September 23, 2015 


The Honorable Harold Rogers 
Chair 

Appropriations Committee 
LI.S. House of Representatives 
Washington, D.C 20515 

The Honorable Ken Calvert 
Chair 

Appropriations Subcommittee on Interior, 
Environment and Related Agencies 
U.S. House of Representatives 
Washington, D.C. 20515 


The Honorable Nita Lowey 
Ranking Member 
Appropriations Committee 
U.S. House of Representatives 
Washington, D.C 20510 

The Honorable Betty McCollum 
Ranking Member 

Appropriations Subcommittee on interior, 
Environment and Related Agencies 
U.S. House of Representatives 
Washin^on, D.C. 20515 


Dear Representatives: 

The American Water Works Association (AWWA) urges the committee to remove Section 
428 from S.1 645, a provision that would require Clean Water Act primacy agencies to re- 
write permits for publicly owned treatment works. By establishing a new and immediate 
standard for treatment of wet weather flows, and by setting a new and immediate deadline 
for combined sewer overflow abatement, this legislation will undo decades of feder al. 

throw into upheavel local water infrastructure tnvestme^nt strategies throughout the Great ' 
Lakes Basin. 


AWWA's members are deeply committed to protecting our sources of drinking water, 
protecting the environment and addressing the infrastructure challenges to achieve those 
goals. To that end, communities across America are prioritizing investments that balance 
public health protection, levels of service and affordability of water service. This legislative 
directive, if retained, would upend the current financial balance endorsed by Congress, 
states, and the courts, and in doing so, have severe impacts on rate payers in the affected 
communities. The resulting impacts on wastewater rates would translate into less 
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opportunity to make other needed investments, including drinking water infrastructure; 
fewer resources for green infrastructure solutions; less capital to advance regionaiiy 
significant investments; or.d reduced capacity for plant expansions to promote economic 
development. Each of these impacts will have secondary consequences for communities in 
and adjacent to affected water basins. 

!n some instances, setting a lofty goal is necessary to advance a cause. In this instance, the 
necessary work to protect water quality is under way. It must occur at a pace that 
communities can afford to bear, particularly when water service is already a challenge for 
many households. AVVWA asks that the committee remove this section from S. 1 645 and 
work with i he committees of junsdiaion on water polity to advanced v 'jter infrastructure 
solutions which meet recognized needs and enjoy broad support. 

Thank you for your attention to AVWA's concerns, if we can be of assistance in this or 
orher matters please contact me or Tommy Holmes, AWWA Director of Legisiative Affairs at 
(202) 326-61 28 or thpiines(g)awvva. org . 

Best regaros. 

G. Tracy Mehan. Ill 

Executive Director for Government Affairs 


cc: The Hvonorabie Bill Shuster, Chair, House Committee on Transportation & 

Infrastructure 

The Honorable Pete DeFazio, Ranking Member, House Committee on 
Transportation & Infrastructure 
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CENTER FOR REGULATORY 
REASONABLENESS 

1620 I Street, n.w. 

Suite 70 1 

Washington, DC 20006 
telephone: 202-600-7071 
Fax: 202-463-4207 

www.centerforregulaton'reasonableness.org 


September 15, 2015 


The Honorable Harold Rogers 
Chairman 

Committee on Appropriations 
U,S. House of Representatives 
Washington, DC 20515 

RE: Great Lakes Water Protection Act 


The Honorable Nita M. Lowey 
Ranking Member 
Committee on Appropriations 
U.S. House of Representatives 
Washington, DC 20515 


Dear Chairman Rogers and Ranking Member Lowey: 

We appreciate the opportunity bring to your attention some of the serious issues involved with 
consideration of the bill styled. Great Lakes Water Protection Act (“Amendment”). The 
proposed bill would be a major substantive amendment of the Federal Water Pollution Control 
Act (commonly known as the Clean Water Act, “CWA” or “Act”), The bill, H.R. 2809, was 
refen-ed to the House Subcommittee on Water Resources and Environment; an identical bill in 
the Senate, S. 1589, has been attached to the Interior, Eiiviromnent Appropriations bill (S. 1645), 

What the Bill Does; The Act works by assuring compliance with applicable and enforceable 
pollutant discharge requirements (“effluent limitations”) through the National Pollutant 
Discharge Elimination System (“NPDES”) permit program. The Act does not contain provisions 
that would allow EPA to dictate or prohibit the type of treatment process or teclmology used to 
achieve such limitations, Ihe Amendment, however, would fundamentally alter the Act by to 
prohibiting use of a widely recognized, cost-effective method of wastewater operation and 
treatment; a prohibition neither directed by Congress, nor part of ongoing federal oversight. In 
fact, a 2004 Report to Congress praised the type of wet weather treatment processes this 
amendment seeks to prohibit. See, Report to Congress: Impacts and Control ofCSOs and SSOs 
(EPA 833-R-04-00!) (.Aug. 2004). Consequently, for the reasons discussed below, we 
respectfully assert that considering this radical prohibition (the finst of its kind) as part of the 
appropriations process is inappropriate as well as inadvisable, given its substantially different 
direction than is provided by existing environmental law. 



124 


CENTER FOR REGULATORY 
REASONABLENESS 


Hon. Haro]d Rogers, Chairman 
Hon. Nita M. Lowey, Ranking Member 
Sspienrber 15,2015 
Page I 2 


The Center for Regulatory Reasonableness: The Center is a multi-sector, and national, 
coaiition of municipal and iiidustrial entities. The Center was originally created to address the 
fui! range of Clean Water Act compliance, permitting, and regulatory issues facing these entities. 
Its dedication is to ensure that regulatory requirements applicah' 'o such entities are based on 
sound scientific information, allow for flexible implementation, .. . require only attainable, cost- 
effective compliance option.s. The- Center also closely follows foijrral agency “rule” changes, to 
help guarantee that the government rules are not adopted until public comments as to the need 
for further rules, and their efficacy, are fully sought and considered. 

The Amendment is New Legislation: House and Senate rules expressly prohibit legislation on 
an appropriations bill. Sec, e.g., Hoii.se Rule XXI, cl. 2; House Rule XXII, cl. 5; Senate Rule 
XVI. The Amendmem '.presents substantive legislative amendment in a number of ways, 
including: by adding i , ntirely new prohibition to the Act, one based on the techniques of 
vvasiewalei treatment luacugement, not tiie character of a discharge; by substantially enhancing 
the level of civil penalty; by mandating new rulemaking; and by mandating revision to the 
NPDES permitting process to accommodate the new and intrusive federal regulamry oversight. 
At the very least, we recjuest that the House Parlia. entarian closely review this hkely violation 
of House rules, as well as other area.s of concern, sii it as germaneness. 

Amendment Conflict with Recent Appellate Precedent Confirming Blending Is Authorized by 
the Act: in Iowa League of Cities v. EPA, 711 F.3d 844 (8"' Cir. 2013) {"'League of Cities") 
(Attachment A), the bighth Circuit Court of .Appeals vacated an earlier EPA attempt to prohibit 
blending as exceeding its .sttu.utory authority under the Act. The key concern of the Court was 
that EPA. would use the blending rule to dictate internal wastewater treatment facility operation 
and design, rather than limit its authority to the “end of the pipe” discharge of poUulaii'. . 
permitted by the Act. The Court, citing decades of precedent and EPA’s own interpretation of 
Clean Water Act authority (discussed below) confirmed that the existing law simply does not 
permit TPA to prohibit “blending” or any other form of wet weather flow processing. 

The new Clea.ii V/ater Act Sectior 402(s)(f>) proposed to be added by the Amendment would 
grant the permission of Congress to engage in the same type of internal wastewater treatment 
design and management expressly rejected by -e Court. This amendment stands in stark 
contrast to prior Great Lakes legislation which wa- based on demonstrated ecological concerns - 
none of which are presented here as the p ,>hibition applies regardless of any actual 
environmental need. See, e.g., the Water Quality let of 1987 (33 U.S.C. § 1268) (amending the 
eWA), which among other things, set, as its purpose, “to achieve the goals embodied in the 
Great Lakes Water Quality Agreement of 1978.” 


Amendment E.xpuiids EPA Regulatory Power Beyond Scope of Clean Water Act: The 
Air - 'dmein create.s an entirely new design for federal, and delegated Stale, regulatory authority 
far t eyond l.hai cii' isioned by Congress. The simple, but very effective, structure of the present 
CW,\ calls for a pi-ohibition on the discharge of pollutants, unless this is done consistently with 
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an NPDES permit. End-of-the-pipe limitations on the quantities, concentrations, and rates of 
discharged pollutants are known as “effluent limitations”. Such effluent limitations can be based 
on technology, or water quality, standards. For publicly owned treatment works, technology- 
based effluent limitations called secondary treatment are generally used. An e.x.cellent summary 
of applicable. EPA regulations and CWA provisions can be found in the League of Cities 
decision, 71 1 F.3d, at 855-857. 

The mode of treatment .selected by local communities - permittees that can suffer up to $37,500 
per day for NPDES permit violations - is left up to them by the CWA. This type of decision, in 
addition to being one of constitutional necessity, is only fair, given local knowledge of their 
influent conditions, and of the cost involved with treatment technology decisions. EPA policy 
clearly reflects this reality by stating that “[e]ach facility has the discretion to select any 
technology design and process changes necessaiy to meet the performance-based discharge 
limitations and standards specified by the effluent guidelines.” NPDES Permit Writers Manual, 
5-14,5-15(2010). See also, re iJorrfen, /»&, Decision of the General Counsel (Feb. 19, 1980), 
cited in League of Cities, 7 1 1 F.3d, at 856, “The .EPA has inteipreted thi.s regime as ‘preclud [ing] 
[it] from imposing any particular technology on a discharger.” (Attachment B.) 

The Amendment changes this entire approach. Now', EPA, through rulemaking and NPDES 
permit issue, can impose a limitation, or prohibition of treatment technology philosophy, design, 
and operation by controlling the use of blending. Municipal governments will be at risk for 
future non-compliance, particularly as many such facilities have included blending type 
infrastructure in their treatment plant design and construction. Eliminating, or modifying, these 
treatment processes will be expensive and take considerable time, even if economically feasible. 

Recall that blending is not an effluent limitation, but its prohibition directs how wastewater is 
processed in a treatment facility. No one suggests that using blending justifies present-day 
NPDES permit violations. But use of blending, on its own, should also not act as a permit 
violation. This is particularly the fact in the amendment now imposes a $100,000 per day 
penalty for each violation. 

Amendment Raises Commerce Clause Issues; The Amendment, beyond recreating the federal 
role under the CWA, also raises Commerce Clause issues. The Amendment’s restriction on 
facility design has no demonstrable effect on interstate commerce. The CWA leceives its 
operational authority from the interstate commerce clause of the U.S. Constitution as “its 
legislative history show[s] that the United States Congress was convinced that uncontrolled 
pollution of the nation’s waterways is a threat to the health and welfare of the country, as well as 
a threat to its interstate commerce." United States v. Ashland Oil & Transp. Co., 504 F.2d 1317, 
1325 (6th Cir. 1974); .see also Model v. Va. Surface Mining & Reclamation A.ss'n, 452 U.S. 264, 
282 (1981) (Commerce Clause is broad enough to permit congressional regulation of air and 
water pollution that may affect multiple states). EPA's statutory and constitutional authority, 
however, does not extend to mandating facility design, though it may identify best available 
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control technology. Am. Iron & Steel Inst, v, EPA, 1 15 F.3d 979, 996 (1997) (“Congress clearly 
intended to allow the ptamittee to choose its own control strategy”); League of Cities, 71 I F.3d 
at 877 (3ih Cir. 2013) (“[T]he blending rule clearly exceeds the. EPA's statutory authority”); 
Solid Waste Agency V. United States Army Corps of Eng'rs, 531 U.S. IS9, 162 (2001) (“Where 
an administrative ir.terpietation of a statute would raise serious constitutional problems, the 
Court will construe the statute to avoid such problems unless the construction is plainly contrary 
to Congress' intent”). 

Congress and EPA are given a grant of constitutional authority to control r -.‘ '.itant limitations 
through permit issuance for dischargers, yet specified requirements for p,,i; . "Car methods to 
achieve such, reduction.s fall squarely outside the scofu; of their authorities. 1 hrough regulation 
of the particularities of how a wastewater treatment facility processes its waste, EPA and 
Congress would be regulating .solely intrastate activity. Am.. Iron & Steel Inst., 1 1 5 F.3d at 996 
(1997). 

For the reasons discussed, the Center respectfully requests that the Appropriations Committee 
not consider the Amendment within the appropriations process. The bill wi! ,pset the carWul 
strucnire of the CWA and the helpful partnership that exists with -States and l. ical permittees .;s 
they seek to achieve cost-effective compliance with important environmental gt.als. 

Respectfully submitted, 



Christopher E. Rissetto, General Counsel 
Enclosures (A-B) 


cc: Hon. Lisa Murkowski, ' .nan 

Hon. Torn Udall, Rank ember 

(Senate Interior, Envi; ... . . nt, and Related Agencies Subcommittee! 
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Io wa League of Cit ie s »>. E PA 

United States Court of Appeals for the Circuit 

November 13, 2012, Submitted; March 25, 2013, Filed 
No. 11-3412 


Reporter 

71 i F.3d 844; 2013 U.S. App, LEXIS 5933; 43 ELR 20069; 76 ERC (BNA) 1495; 2013 WL 1 188039 


Iowa League of Cities, Petitioner v. Environmental Protection 
Agency, Respondent 

Sabscqueni Pehcaring denied by. Rehearing, en 

haw JviM d ^ a I Zj>i_^j. i ' 2013 V.S, 

1 ' \i> ’) I ?'/ w , k'h 2) 

RciiUtpiVv. ding at ' P A hv)i i ' v Ay / States EPA. 

I s Ut< 31.2014) 

Prior Hhtoiy; j*nj Petition for Review of an Order of the 
Environmental Protection Agency. 

Core Terms 


EPA, mixing, zones, regulations, secondary', effluent 
limitation, letters, binding, blending, agency’s, requirements, 
promulgated, agency’s action, proceduies, legislative rule, 
bacteria, notice, parties, bypass, bioiogical, facilities, flows, 
autiiorities, discharges, judicial review, pollutant, NPDES, 
treatment process, water quality, water quality standards 

Case Summary 

Procedural Posture 

Petitioner mauicipal association sought direct appellate 
review of two letters sent: by rc^ondent Environmental 
Protection Agency (EPA) to a U.S. Senator. The association 
argued tliat tltese ieiters effectively set fortJi new regulatory 
requirements under the Clean Water Act (CWA), 33 U.S.C.S. 
§ 1251 et seq., with respect to water treatment proces.ses at 
municipally owned sewer systems. 

Overview 

I'he association asserted that the EPA lacked the statutory 
authority' to impose the regulations, and violated the 
Administrative Procedures Act (APA), 5 U.S.C.S. § 500 et 
seq., by miplemer'iing tl tcm without first proceeding through 
the notice and connneni procedures for agency rulemaking. 
I’he BFA insi.sted there was no procedural impropriety 
becaiist- the letters were general policy statements or, M 


most, interpretative rules. The court ruled tliat tire letters 
could be considered "promulgatioiis" for the purposes of 
establishing jimsdiction under 33 U.S.C.S. § 1369(b)(1)(B) 
because they had a binding effect on regulated entities. The 
first letter reflected a binding policy with respect to bacteria 
mixing zones. The second letter presented a binding policy 
on blending. The court raled tliat, in the first letter, the EPA 
eviscerated state discretion to incorporate mixing zones into 
their water quality standards with respect to waters 
desi^ated for prinia.ry contact recreation. Because the 
second letter had the effect of announcing a legi.s!ative rule 
with respect to blending peak wet weather Hows, the EPA 
violated the APA’s procedural requirements by not 
notice and comment procedures. 

Outcome 

The court granted the petition for review and vacated \yy' 
the mixing zone rule in die .Tune 201 1 letter and the blendT 
rule in the September 2011 letter. The matter was remandt 
to the EPA for further consideration. 

LexisNexis® Headnotes 

Adininisarative Law > Agency Ruieraa.king > General Overview 

Administrative Law > Agency Rulemaking > Notice & 

Conuncut Requirements 

Administrative Law > Judicial Review > .Reviewability > 

Jurisdiction & Venue 

Administrative Law > iudiciid Review > Standards of Review > 

UnJawful Procedures 

HNI The .Administrative Procedures Act (APA), 5 U.S.C.S. 
§ 500 et se.q., emfxiwers fedeial couits to hold unlawful and 
set aside agency action, findings, and conclusions if they 
fail to confonn with any of six specified standards. Inter 
alia, a reviewing court, may set aside agency action that has 
failed to obsert'e those procedurCvS requireti by law. 5 
U.S.C.S. § 706(2)(D). Agencies must conduct "rule making" 
in accord with the APAN notice and comment procedures. 5 
U.S.C-S- § 553(b), (c). However, only new '"legislative" 
rules art- required to be created pursuant to notice and 


.xtt. a 


1 of 26 
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comment .ralemaking. 5 U.S.C.S. § 553(b), (c), Inteipretetive 
rules and genera! statements of policy are statutorily exempt 
from the procedural requirements applicable to rule making. 
5 U.S.C.S. § 553(b)(3)fA). 

Administrative Law > Judicial Review > Stendards of Review > 
Exceeding Statutoiy .^uthorip' 

f}N2 5 U.S.C.S. § 706(2)(C) authorizes federal courts to set 
aside agency action that is in excess of statutory jurisdiction, 
authority, or limitations, or sho.it of statutory ri^t. 

Environme.nrai Law > ... > Clean Water Act > Coverage & 
Definitions > Discharges 

Environmental Law > ... > Itnforceracnt > Disch^ge Permits > 
General Overview 

ifA'J The Clean Water Act, 33 U.S.C. § 1251 et seq., forbids 
the "discharge of aity pollutant" — defined as the addition of 
any pollutant to navigable waters from any point 
source-— unless executed in compliance witli the Act’s 
provisions. 33 U.S.C, S. §§ i311(a), 1362(12). A permit 
program called tlie National Pollution Discharge Elimination 
System (NPDES) plays a central role in federal autliorizatiou 
of permissible discharges. 33 U.S.C.S. § 1342. The 
Environmental Protection Agency (EPA) may issue an 
NPDES peraiit, hut states also are authorized to administer 
their own NPDES programs. § 1342(b). The vast majority 
elect to do so. If a state choo.ses to operate its own permit 
program, it first miivSt obtain EPA permission and then 
ensure that it is.sues discharge permits in accord with the 
same federal rules that govern permits issued by the EPA. § 
1342{a); 4 0 C EM. . S .f 22.4 L 

Euvironmeiital .Law > ... > Clean Water Act > Coverage & 
Definitions > Point Somues 

HN4 A "point source" i.s any discernible, confined and 
discrete conveyance, including but not limited to any pipe, 
ditch, chamtel, tunnel, conduit, well, discrete fissure, 
container, roiling stock, concentrated animal feeding 
operation, or vessel or other floating craft, from which 
pollutants are or may be dischaiged. 33 U.S.C.S. § 1362(14). 
Municipal wastewater treatment facilities are point sources. 

Environmental I...aw > ... > Clean Water Act > Coverage & 
Definitions > Discharges 

Environmental .I.aw > > Enforcement > Discharge Permite > 
Effluent Limitations 


Einnination System (NPDTS) Peirmt s^^lC5a , s m 
transform generally apphoib’c ..itlicuf lua'xiious quo tlu 
obligations of the individual d.Kf.hugx.i Ihe Lmiromutiv tl 
Protection Agency (EPA) ipphcs cftlucnt i rira 

point of discharge into naMgiblc known is 

"end-of-the-pipe," unless monuonpg T the dischuigi. puim 
would be impractical oi mtcjMble 2 ‘' j. 
in) . The baseline effluent hmuo ira s ir*. t^Uinology-bastd 
33 U.S.C.S, § i3U(b);i!‘ ^ u tn that ihe% set 

a minimum level of effluent ihj* is ittamablc ussnsi 

demonstrated technologies The EPk has mTLn\tt>.<j ’his 
regime as precluding it from imposing anv particular 
technology on a discharger. 

Environmental Law > ... > Cleati Water Act > Coverage & 
Definitions > Point Sources 

Environmental Law > ... > Enforcement > Dischaige Permits > 
Effluent Limitations 

J1N6 The technology-based effluent limitations applicable 
to publicly-owned treatment works, such as municipal 
sewer authorities, are based on a special set of inles known 
as the secondary treatment regulations. § 13 1 1(b)(1)(B); 
CF.R. f J25.3fa}t']i . The secondaiy treatment regulations 
also do not mandate the use of any specific type of 
technology to achieve their requisite levels of effluent 
quality. 4 $ Fal Reir. S2. 2 SS. 52.259 rNov. ?6. J 9S3) . When 
technology-based effluent limitations would fall short of 
achieving desired water quality ie\’els, the EPA is authorized 
to devise additional, more stringent w^ater quality-based 
effluent limitations for those particular point sources. 33 
U.S.C.S. § I3,l2(a). 

Environmental Law > ... > Clean Water Act > Coverage & 
Definitions > General Overview 

HN7 Publicly-owned treataieiit works are any devices and 
systems used in tlie storage, rteatment, recycling and 
reclamation of municipal sewage or industrial wastes of a 
liquid nature that are owned by a state or municipality. 40 
CF.R. i' m.SOa) . 

Environmental Law > Water Quality > Clean Water Act > 
General Overview 

Environmental Law > ... > Enforcement > Discfiarge Permits > 
General O^’ervhew 

Environmental Law > ... > Enforcement > Discharge Permits > 
Effluent Limitations 


um Effluent limitations restrict tile quantities, rates, tmd Hm The Clean Water Act, 33 U.S.C.S. § 1251 et .seq.. is a 
concentrations of specified sub.staiKes which are discharged program of state and federal cooperation, but .state discretion 
from point sources, ihe Natioiiai Pollution Discharge is exercised against a backdrop of significant Environmental 

Page 2 of 26 

Att. A 2 cf 



130 


711 FJd 844, ^844; 2013 U.S. App. UEXIS 5933, 


Piorccijor Aat-ncy (l-PA) jutiiorify over siate-run National 
P(..i]uuo‘\r>''visngo r-luiiniarioii System (NPDES) programs. 
The FTA oicMics ibc eitluLiit limitations applicable to all 
peimn-' ’'•vhilc suPes ,Me m t.harge of categorizing dieir 
waier'.A'' o' oe'-ignated uses setting forth 

w.u. r qiuiitv stanJ.VL Tor each type of waterway. 33 
I" S r S ^ .so standards supplement effluent 

UuitLiii.-ns to ensure di^.: ‘Vk^ail water quality remains at an 
eot-cpubie l:\ei niajnr component of a state’s water 
quahtv j-tesMaivis is the setoi water quality criteria sufficient 
10 supposi Uie dcaignaled uses of each waterbody. At least 
ever>' tiiree yetu's, states must submit their water qualily 
standards to the EPA for approval. § 13 13(c)(1). The EPA 
must approve the standards witlim sixty days or disapprove 
them within ninety days. ^ IIJJS {'Fe h. 

MxJOQll States are also required to forw'ard a copy of each 
permit aDplication they receive to tire EPA, which is 
afforded aii opportunity to block t!ie issuance of the permit 
§ 1.342(d), /dr/ / 123-2 9 . 

.Environinental Law > ... > Clean Water Act > Coverage & 

.Dehnitions > Genera.! Overview 

Environmental Law > ... > Enforcement > Discharge Permits > 
General Oveiview 

BNIO Water quality criteria are the tlireshold values against 
which ambient concentrations are compared, to detem-ine 
whether a waterbody exceeds tlte water quality standard. 
National Pollution Discharge Elimination System pennies 
must establish limits on any pollutant, where necessary to 
attain and maintain applicable water quality standards. 

Environmental l„av^ > ... > Enforcement > Discharge PenniLs > 
General Overview 

HN9 States evaluate discharge permit applications under a 
mixture of federal regulatiorisi and their own water qiaality 
stan.da.ii'ds, cratted subject to federal approval. 

Business & Corpoi-ate Coirspliance > ... > Water Quality > Clean 

Water .Act > Water Quality Standards 

HNU One element of stale tvater quality standards are 
policies regarding "mixing zones." The Environmental 
Protection Agency (EPA) has defined mixing zones as a 
liiTsited area or volume of water where initial dilution of a 
discfiarge takes place and wdiere numeric w’ater quality 
criteria can be exceeded. In effect, a mixing zone allows the 
permit holder to create a higher concentration of polh-rtants 
in navigable watens near the immediate point of discharge, 
as long as tlie di.scharge i,s .sufficiently diffused as it moves 
through the larger body of water. The requisite water qualily 
criteria, then, need not be met at the end of ttie pipe. It is 

Page ; 
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undisputed fftat in at least some instances, states are alknved 
to approve discharge pemnt applications that incoiporate 
mixing zones. 40 CER- $ [3ut as one of its water 

quality standards, a state’s policy on mixing zones remains 
subject to the triennial review of the EPA. 33 U.S.C.S. § 
1313(cXl)- In addition, the- EPA has the authority to veto 
any permit application incorporating what it views as an 
inappropriate mixing zone. 33 U.S.C.S. § 1342(d)(2). 

.Business & Corporate Compliance > ... > Water Quality > C 

VAxer .Act > Water Qualitv' Standards 

HN12 Mixing zones are addressed in one of th^. tcgi lanoiis 
of die Environment' -’tmon Agency (BP dd < .* A’ 

!22.44fd)frL Su'ij j.. h ' si) of that regulalEOii dcsLiiocs 
Ihe procedures -r state vhotild apply when determining 
whether a discharge would caiise^--or contribute to 
causing — a body of water to deviate from the state’s water 
quality criteria, thereb}' neces.sita.ting the impos.ition of 
water-quality based effluent limitations on that discharge (in 
addition to the defaiiit technology-based effluent limitations 
already in effect). 54 Fed. R eg: 23.S6S. 2: IS 72 f'June 2. 
}9SifK In particular, state pemiitting authorities should 
consider any dilution cT the effluent in the receiving water, 
after considering mixiog zones if applicable. 

Environmental Law > ... > Enforcement > Discharge Peimits > 

Genera! Overview 

HN13 All issued pennits must comply with federal 
regu.iations regarding "bypass," which i.s the intentional 
diversion of wa.ste stream.? from any portion of a treatment 
facility. 4 0 C.FJl I 22 .4 1fn})n ). Bypass is generally 
prohibited luiless there are no feasible alternatives. 
122.4J(m}(4) . The bypa.ss rule is not itself an effluent 
standard, but instead it merely piggybacks existing 
requirements. ■■ T A, /J i iO.oihi fOct. 17. 19 88 >. 
The rule’s puipose is to ensure that u-sers properly operate 
andnutmtain dieir treatment tacililies pursuant to applicable 
imderlying tecimoU.=gy-based standards, by requiring 
mcoraiiig flows to n'twe througli the facility a,s it 
designed to be operated. Like the mo,ro general secondary 
treatment regulations, the bypass rule does not require the 
me of atiy particular treatment method or tecluiology. 

Admini-arative Law > judicial Review > Reviewability > 

General Overview 

Administrativ'e Law > .Indicia! Reviev- > Reviewability > 

Jurisdicuon & Venue 

Environmental Law > Water Quality > Clean Wate.c Act -> 

General Overview 

Governments > Courts > Autiiority to Adjudicate 
3 of 26 
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Governments > Federal Govenuneiit > Claims By & Against 

.{IN14 The Administrative Procediires Act^ 5 U.S.C.S. § 500 
ef. seq., waives sovereign immunity for suits seeking judicial 
review of an agency action made reviewable by statute. 5 
U.S.C.S. § 704. The Clean Water Act, 33 U.S-C.S. § 1251 et 
seq., establishes a. biiurcated jurisdictional scheme whereby 
courts of appeals have jurisdiction over some categories of 
challenges to Environmental Protection Agency action, and 
the district courts retain jurisdiction over other types of 
complaints. 

Adridnisti-ative Law > .Tudicial Review > Rewcwabiiity > 
Jurisdiction &. Venue 

Civil Procedure > ... > Jurisdiction > Subject Matter 
.Turistiiciion > General Oveiview 

Civil Procedure > ... > Subject Matter .Jurisdiction > Federal 
Questions > Geiiend Overview 

BNI6 The Administrative Procedures Act, 5 U.S.C.S. § 500 
et seq., does not create federal subject matter jurisdiction. 
Rather, a federal court has federal question jurisdiction 
under 28 U.S.C.S. § 133 1 over challenges to federal agency 
action. 

Administrative Law > Agency Rulemaking > Genera! Overview 

Administrative Law -•> Judicial Review' > Reviewability > 
.Jurisdiction & Venue 

Environmental Law > ... > Enforcement > Discharge Pennits > 
Effluent l.ira.itatjons 

UNIS Section 509(b)(1)(E) of tlie Clean Water Act, 33 
U.S.C.S. § 1251 et seq., (33 U.S.C.S. § 1369(b)(1)(E)) vests 
the courts of appeals with exclusive jurisdiction to review 
the Bnviromnenlal Protection Agency’s action in approving 
or pranulgating any effluent Uniitation or other limitation 
under 33 U.S.C.S. § 13U, 1312, 1316, or 1345. 

Adminislxative Law > Judicial Review > Reviewabili^ > 
General Overview 

Administrative Law > Judicial Review > Reviewability > 
.Turisd iction & Venue 

Administi-ative Law > .Tudicial Review > Standards of Review > 
De Novo Standard of Review 

Govcmmet?t.s > Legislation > Statute of Limitations > Time 
Limitations 

HN27 The existence of subject-matter jurisdiction is a 
qisestion of law that the court: reviews de novo. In order to 
be timely filed, interested paities must file for retdew within 
120 days from the date of the promulgation of an effluent 


limitationorotherlimitation. 33 Ti s ( s n(,0(b''(h The 

120-day window to challeng'* pionudgatioox mo 

weeks after a document is sig 

Civil Procedure! > Preliminary C uion- luHsLii'cn 
General Ov’erview 

Civil Procedure > ... > Responses > Defenses, Demunors & 
Objections > Motions to Dismiss 

HN18 Whim an agency raises a tactual challenge to the 
United States Court of Appeals for the Eighth Cirenif s 
juTtediction under Fed. R. Civ F. ]2{b){]). no presumptive 
truthfulness attaches to the plaintiffs allegations, and the 
existence of disputed, material facts will not preclude the 
court from evaluating the merits of the jurisdictional claims. 

Administrative Law > .Tudicial Review > Reviewability > 
General Overview 

Envireamcnia! Law > Water Quality > Clean Water Act > 
General Overview 

UN19 The U.S. Supreme Court has recognized a preference 
for direct appellate review of agency action pursuant to the 
Administrative Procedures Act, 5 U.S.C.S. § 500 et seq. 
Moreover, the U.S. Supreme Court iias interpreted broadly 
the direct appellate review provision in 33 U.S.C.S. § 
1369(b)(1)(F), which authorizes review of agency action in 
issuing or denying a permit. 

Admliiistrative Law > Judicial R.eview > Reviewability > 
General Overview 

HN2$ An agency pronouncement will be considered binding 
as a practical matter if it eltlier appears on its face to be 
bmding or is applied by the agenejf in a way that indicates 
it is binding. Thus, the court’s functional analysis of 
whether an agency action constitutes a promulgation 
encompasses tliose words and deeds that bind legally or as 
a practical matter. 

Administrative Law > Judicial Review > Reviewability > 
Reviewable Agency Action 

Admirastrative Law > Judicial Review > Reviewability > 
Jurisdictio.n & Venue 

HN21 Even if there were an implicit finality requirement 
applicable to agency actions made .reviewable by statute, 
this would not affect federal jurisdiction; the requirements 
of the Administrative Procedures Act, 5 U.S.C.S. § 500 et 
seq., are part of a party’s cause of action and are not 
jurisdictional. 
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Adinisiiscrative Law > Judicial Review > Reviewability > 
Cieueral Overview 

Administrative Law > Judicial Review > Reviewability > 
Reviewable Agency Action 

Bnvii'oriiTienla! Law > Administrative Proceedings & 

Litigation > Judicial Review 

Environmental Law > Water Quality > Clean Water Act > 
General Ovetwiew 

Governments > Legislatioii > Statutory Remedies & Rights 

HN22 The Administrative Procedures Act (APA), 5 U.S.C.S. 
§ 500 et seq., allows judicial review in two situations: 
Agency action made revietvable by statute and final agency 
action for which there is no other adequate remedy in a 
court. 5 U.S.C.S. § 704. The word "final" modifies the 
second u.'-e oE "agency action," but not the first. While some 
courts have imerpreted the phrase "ager-vv action made 
reviewable bj statute" as including an ; ijplicd finality 
requirerrt it. the United States Court of Appeals for the 
Eighth C.' ciiit declines to conjure up a finality requirement 
for "agency actions made reviewable by statute" where none 
is located in tlie text of the APA, particularly where the U.S. 
Supreme Court has implied that the two phrases incorporate 
di.stinct requirements. The Clean Water Act, 33 U.S.C.S. § 
1251 et seq., expressly makes specified agency aciion.s 
reviewable, and the court’s task therefoi'e is to detennine 
whether the asserted agency action falls within the statutoiy 
terms. 

AdTnini.stranve Law > Agency Ruiemaking > Gencal Ovendew 

Administrative Law > Agency Rulemaking > Rule Application 

Sc Interpretation > Binding Effcc! 

HN23 If an agency acts as if a document is.sued at 
hcadquai-'i is controhing in the field, if it treats the 
document ;n the same manner a.s it treats a legislative rule, 
if it bases enforcement actions on the policies or 
interpretations formulated in the document, if it lead.s 
private parties or state pemiitiing aulhorities to believe that 
it win declare pennits invalid unless they comply with tlie 
terms of the document, then the agency’s document is for all 
pracdcal purposes binding. 

.‘vdmh-iisn-ative Law > Ageiicy Rulemaking > Rule Application 

& lu-.erprefarion > Binding Effect 

HN24 The mandatory language of an agency document 
aloiic can be sufficient to render it binding. 

Administrative Law > .'udicial Review > Administrative 

Record > General Overview 


Administrative l.av' - Judicial Review > Standards of Review > 
Arbitrary & Capneious Standard of Review 

//jV 25 When applying the arbitrary and capricious standard 
of review under 5 U.S.C.S. § 706(2)(A), the focal point for 
judicial review should be the administrative record already 
in existence. Therefore, if there is a contemporaneous 
administrative record and no need for additional explanation 
of the agency decision, the court will permit supplementation 
of the administrative record only where there is a "strong 
showing of bad faith or improper behavior. The rationale foi- 
this rule is that judicial review of the reasonableness of an 
agency’.s actions should concenliate upon the evidence 
available- to the agency when making its decision. But where 
rulemaking masquerading as explication is alleged, the 
informaliiy of the agency’s decisionmaking process makes 
the possibility of a sparse "contemporaneous administrative 
record" ntore likely. 

Administrative Law > Agency Rulemaking > Rule Application 
& Iritci-pretation Binding Effect 

Administrative Law > .ludicial Review > Reviewability > 
Reviewable .Agency Action 

HN26 The time to seek direct appellate review begins to run 
not when the agency first floats its proposal to the public, 
but rather when the agency promulgates that 

announcement in otlier words, when they make its 

srLstance binding. 

Environmental Law > ... > Clean Water Act > Coverage & 
Definitions > General Overview 

Environmental Law > ... > Clean Water Act =* Coverage & 
Definitions > Discharges 

HN27 The Clean Waftr Act, 33 U.S.C.S. § 1251 et seq., 
defines effluent limilatiwiis as any restriction established by 
a state or the Enviromncnial Protection Agency on quantiiie.s, 
rates, and concentrations of chemical, physical, biological, 
and other constituents which are d-'seharged from point 
sources into navigable waters. 33 U.S.C.S. § 1362(11). The 
U.S. Supreme Court has referred to effluent limitations as 
direct restrictions on discharges. Other circuits have held 
that the expansiveness of the phrase "any restriction" 
encompasses both numerical and lu n-numencal effluent 
limitations. 

Enviroiunenlal Law > ... > Clean Water Act > Coverage & 
Definitions > Geneial Overview 

HN2H An agency action is a "limitation" within the meaning 
of 33 U.S.C.S. f ■69(b)fl)(E) if entities subject to the 
permit requiremeMi,- of the Clean Water Act, 33 J.S.C.S. § 
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1251 et seq., face new restrictions on their discretion with 
respect to discharges or discharge-related processes. 

Environraental Law > ... > Clean Water Act > Coverage & 

Definitions > General Overview 

HN29 The Environmental Protection Agency’s position that 
bacteria mixing zones in waters designated for primary 
contact recreation should not be permitted is a restriction 
that directly affects the concentration of discharge from a 
point source and therefore is an effluent limitation. 

Civil Procedwe > ... > Justiciability > Case & Controvorsy 

Requirements > General Overview 

Civil Procedure > ... > Justiciability > Case & Controversy 

Requirements > Immediacy 

Civil Procedure > ... > Justiciability > Ripeness > Inuninence 

Civil Procedure > ... > Justiciability > Ripeness > Tests for 

Ripeness 

HN30 The judicially created doctrine of ripeness flows 
from both the Article III cases and controversies limitations 
and aivso from prudential considerations for refusing to 
exercise jurisdiction. Ripeness is peculiarly a question of 
timing and is governed by the situation at the time of review, 
ratlicr than the situation at the time of the events imder 
review. A paity seeking review miust show both the fitness 
of the issues for judicial decision and the hardsliip to the 
parties of withholding court consideration. Both of these 
factors are weighed on a sliding scale, but each must be 
satisfied to at least a minimal degree. Fitness rests primarily 
on whether a case would benefit from further factual 
development;, and therefore cases presenting purely legal 
questions are more likely to be fit for judicial review. The 
hardship factor looks to the hann parties would suffer, both 
financially and as a result of imcertainiy-induced behavior 
modification in the absence of judicial review. The court 
does not require parties to operate beneath the sword of 
Damocles until the threatened harm actually befalls them, 
but the injury must be certainly impending. The immediacy 
and the size of the threatened harm will also affect the 
interplay of these factors. 

Administrative Law > Agency Ruleniaking > General Overview 

Administrative l..aw > Judicial Review > Reviewability > 

Ripeness 

HN3J Whether an agency guidance document is a legislative 
rule is largely a legal, not a factual, question, turning 
priinar-ily upon the text of the document. As primarily legal 
questions, such challenges tend to present questions fit for 


judicial review. On the other hand, postponing a procedural 
challenge to an agency guidance document may be 
appropriate where frutlrer factual development regarding the 
agency’s application of the document would aid the court’s 
decision. This is so because the purpose of the ripeness 
doctrine is to prevent courts from entangling themselves in 
abstract disagreements over administrative policies. 

AdminisUative Law > Judicial Review > Reviewability > 
Standing 

Constitutional Law > ... > Case or Controversy > Standing > 
Elements 

Evidence > Burdens of Proof > Allocation 

HN32 If a litigant lacks U.S. Const, art. ill standing to bring 
his claim, then the United States Court of Appeals for the 
Eighth Circuit has no subject matter Jurisdiction over the 
suit. To show standing under Article III of the U.S. 
Constitution, a plaintiff must demonstrate (1) injury in fact, 
(2) a causal connection between that injury and the 
challenged conduct, and (3) the likelihood that a favorable 
decision by the court will redress the alleged injury. Wlien 
an association, rather than an individual pennit applicant, is 
filing suit, it also must prove associational standing. An 
association has standing to bring suit on behalf of its 
members when its members would otherwise have standing 
to sue in tlreir own right, the interests at stake are gemiane 
to the organization’s piirirose, and neither the claim asserted 
nor the relief requested requires the participation of 
individual members in the lawsuit. The association need not 
establish that all of its members would have standing to sue 
individually so long as it can show that any one of them 
would have standing. 

Civil Procedui-e > ... > Justiciability > Standing > General 

Overview 

Civil Procedure > ... > Justiciability > Standing > Burdens of 

Proof 

HN33 Standing is to be determined as of the commencement 
ot the suit. The party seeking judicial review bears the 
burden of persuasion and must support each clement with 
the manner and degree of evidence required at the successive 
stages of litigation. Therefore, at the pleading stage a 
petitioner can move forward with general factual allegations 
of injury, whereas to survive a summary judgment motion, 
he must set forth by affidavit or other evidence specific 
facts. 

Administrative Law > Judicial Review > Reviewability > 

Standing 


Page 6 of 26 

Att. A 


6 of 26 



134 


711 R3d 844. *844; 2013 U.S. App. LEXIS 5933, 


Civil Procedure > ... > Jusliciabiliiy > Standing > Burdens of 
Proof 

Civil Procedure > ... > Summary Judgment > Burdens of 
Proof > Movant Persuasion & Proof 

Civil Procedure > ... > Siimmaiy Judgment > Supporting 
Materials > Genera! Overview 

HN34 Parties seeking direct appellate review of an agency 
action must prove each element of standing as if they were 
moving for summary judgment in a district court. When 
parties seek the ty'pe of relief available on a motion for 
summary judgment, tliey coirespondingiy .should bear the 
responsibility of meeting the same burden of production, 
namely specii'u; facts supported by affidavit or other 
evidence. 

--\diuinistrative Law > Judicial Review > Hevicvvability > 
Juri.sdiction & Venue 

Administrative Law > Judicial Review > Reviewability > 
Standing 

Civil Procedure > ... > Justiciability > Standing > Burdens of 
Proof 

Evidence > Burdens of Proof > Ih:eponderance of Evidence 

When an agency raises a facttial challenge to subject 
matter jurisdiction by attacking the facts assened by the 
plaintiff witli respect to standing, the plaintiff must e.stab!ish 
standing without the benefit of any inferences in its favor. 
Parties seeking to litigate in federal court have tlie burden of 
establishing jurisdiction, including standing, by a 
preponderance of the evidence. 

Civil Procedure > ... > Justiciability > Standing > General 
Overview 

HN36 Causation for standing purpose? requiics fhat the 
harm asserted be fiiirly traceable to the challenged action of 
the defendant. 

Civil Procedure > ... > Justiciability > Standing > Injury in Fact 

HNS 7 The violation of a procedural right can coristitute an 
injury in fact so long as the procedures in question are 
designed to protect some threatened concrete interest of the 
petitioner that is the ultimate basis of Ins standing. 

Administrative Law > Agency Rulemaking > Genera! Overview 

■kdmiiusiraiive Law > Agenvy Rulemaking > Notice & 
Comment Reqiuremt'ijt.'j 

Environmental Law > Water Quality > Clean Water Act > 
General Overview 


HN38 Notice and comment procedures for Environmenlat 
Protection Agency rulemalring under the Clean Water Act, 
33 U.S.C.S. § I25i el .ieq,, are undoubtedly designed to 
protect the concrete interests of such regulated entities by 
ensuring that they are treated with fairness and transparency 
after due consideration and industry’ participation. 

Administtativc Law > Judicial Review > Reviewability > 
Standing 

HN39 Where a challenger is the subject of agency action, 
there is ordinarily little question that the action has caused 
him injury, and that a judgment preventing the action will 
redress it. This is particularly tnie for individuals asserting 
violations of procedural rights. If a petitioner is vested with 
a procedural right, that Iitig.ant has standing if there is some 
possibility that the requested relief will prompt the 
injury-causing party to reconsider the decision that allegedly 
harmed the litigant. Coirespondingiy, redressability in this 
context does not require petitioners to show that the agency 
would alter its rules upon following the proper procedures, 

.Administrative Law > Judicial Review > Reviewability > 
Questions of Law 

Adinini-strative Law > Judicial Review > Standards of Review > 
De Novo Standard of Review 

HN40 Much of the rationale for granting deference to 
administrative decisions is simply not applicable where the 
topic of review — compliance witli Administrative Procedures 
.Act, 5 U.S.C.S. § 500 et .seq., procedural requirements — is 
not a matter that Congress ha.s committed to the agency’s 
discretion. In other words, whether and when an agency 
must follow t!ie law is not an area uniquely falling within its 
own expertise, and thus the agency’s decision is less 
deserving of deference. Furthermore, because the 
categonT^ation of an agency’s action an a legislative or 
imejpretative rule is largely a question of law, a dc novo 
standard of review is comsistent witJi the standard of review 
tlie United Stat; tlourt of Appeal.^ for the Eiglith Circuit 
generally applie ,o questions of law in similar contexts. 

Administrative Law > Judici.il Review > Standard.s of Review > 
Rule hucipretation 

HN41 An agency’s characterization of its rule is a relevant 
component of review and is a factor entitled to some 
deference. 

Administrative Law > Agency Rulemaking > Rule Application 
& Interpretation > Genera! Overview 

Atlministrative Law > Agency Rulemaking > Rule Appiicafion 
& Inteipretation > Binding Effect 
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HN42 The critical distinction between legislative and 
inteipretative mies is that, whereas interpretative mles 
simply state what the adiniiiistrative agency thinks the 
statute means, and only remind affected parties of existing 
duties, a legislative rule imposes new rights or duties. When 
an agency creates a new legal norm based on the agency’s 
own authority to engage in supplementary lawmaking, as 
delegated from Congress, llie agency creates a legislative 
rule. Expanding the footprint of a regulation by imposing 
new requirements, rather than simply interpreting the legal 
norms Congress or the agency itself has previously created, 
is the hallmark of legislative rules. It follows from this 
distinction that inteq^retative niles do not have the force of 
law. Whether or not a biiKling pronouncement is in effect a 
legislative m!e tliat should have been subjected to notice 
and comment procedures thus depends on whether it 
substantively amends or adds to, versus simply interpreting 
the contours of, a preexisting niie. 

Adininistrarive Law > Agency Adjudication > Informal Agency 

Action 

J1N43 An agency's policy statements are not binding, either 
as a legal or practical matter. 

Administrative Law > Agency Rulemaking > Infonnal 

Rulemaking 

HN44 Notice and comment procedures secure the values of 
government transparency and public participation, 
compelling the United States Court of Appeals for the 
Eighth Circuit to agree that the Administrative Procedures 
Act, 5 U.S.C.S. § 500 et seq., notice and comment 
exemptions must be narrowly construed. 

Business & Coiporatc Compliance > ... > Water Quality > Clean 

Water Act > Water Quality Standards 

HN45 The long-standing policy of the Environmental 
Protection Agency (EPA) towat d bacteria mixing zones has 
been that states sliould exercise their discretion — as set forth 
iit iO. — to adopt a definitive statement in 
their water quality standards on whether or not mixing 
zones are allowed. States are authorized to consider mixing 
zones in determining the types of standard.s neces.sary to 
preseive water quality. l!lXJiR._l_l2lJ4(ilUJ.jliil. States 
do not enjoy complete discretion in creating a mixing zone 
policy because they operate within the shadow of 
EPA-craflcd effluent limitations. 

Administrative Law > .Agency Rulemaking > General Overview 

Administrative Law > Agency Rulemaking > Rule Application 

& Interpretation > General Overview 


HN46 The hallmark of an interpretative rule or policy 
statement is tliat they catinot be independently legally 
enforced. It is the underlying legislative rules that drive 
compliance, and thus when an agency applies a newly 
announced interpretative rule or policy statement, there 
must be some external legal basis supponing its 
implementation. 

Administrative Law > Agency Rulemaking > Rule Application 
& Interpretation > General Overview 

HN47 If a second rule repudiates or is irreconcilable with a 
prior legislative rule, the second rule must be an amendment 
of the first; and, of course, an amendment to a iegi.slative 
rule must itself be legislative. 

Administrative Law > Agency Rulemaking > Rule Application 
& Interpretation > Validity 

.Administrative Law' > .fudicial Review > Standards ofRcview> 
Exceeding Statutory Authority 

HN48 5 U.S.C.S. § 706(2){C) authorizCvS couits to strike 
down as ultra vires agency rules promulgated without valid 
statutory authority. 

Administrative Law > Judicial Review > Standards of Review > 
General Overview 

Administrative Law > Judicial Review > Standards of Review > 
Deference to Agency Statutory Interpretation 

IL\49 Appellate review under 5 U.S.C.S. § 706(2)(C) 
proceeds under the familiar Clievron frameworlc. The court 
must first conduct an independent review oftlie statute and 
of its legislative histoiy. Deference to the agency is 
appropriate only when a court finds the statute to be 
ambiguous. If confronted with an ambiguous statute, the 
court looks to whetlier the agency’s construciion of the 
statute is reasonable. Agency rules will survive ultra vires 
allegations so long as the court can reasonably conclude that 
the grants of authority in tlie statutoiy provisions cited by 
tlie government contemplate the issuance. 

Enviromnental Law > ... > Clean W'ater Act > Coverage &. 
Definitions > Discharges 

Environmental Law > ... > Clean Water Act > Coverage & 
Defiiiitioos > Point Sources 

Environmental Law > ... > Enforcement > Discharge Pemiits > 
General Oveiview 

Environmental l^aw > ... > Eiiforcement •> Discharge Pennits > 
Effluent Limitations ' 
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HN50 The Clean Water Act (CWA), 33 U.S.C.S. § 1251 et 
seq., pcmiits the Enviromnentai Protection Agency (EPA) to 
set eitluent limitations based upon secondary treatment. 33 
U.S.C.S. i; 13U(b)(l)(B). But efOuent limitations are 
resti'icted to regulations governing discl^arges from point 
sources into navigable waters. 33 U.S.C.S. § 1362(11). The 
EP.A is authorized to administer more stringent water quality 
related effluent limitations, but the CWA is clear that the 
object of these limitations is still the discharges of pollutants 
from a point source, 33 U.S.C.S. § 1312(a). In turn, 
"discharge of pollutant" refers to the addition of any 
poilutant to navigable waters. § 1362(11). 

Civil Procedure > ... > Attorney Fees & Expenses > Basis of 
Recoveri' > Slaiutory .Awards 

Environmer^ •( Law > Adminustrative Proceedings & 
Litigation > Cc; v-'ai Overview 

Environmental I-aw > ... > Clean Wafer Act > Enfon'enient > 
General Overview 

IJNSl 33 U.S.C.S. § 1369(b)(3) authorizes courts, whenever 
appropriate, to award litigation costs to any prevailing or 
substantially prevailing paity. To be a prevailing party 
entitled fo attorneys’ fees, a plaintiff must achieve at least 
some relief on the merit.? that effectuates a material alteration 
of the legal relationship of the parties. An award of litigation 
costs under 33 U.S.C.S. § 1369(b)(3) must also be 
"appropriate." Statutoiy provisions authorizing an award of 
litigation costs often .seive to incentivize the achievement of 
statutory objectives, and therefore an award is usually 
appropriate when a party has advanced the goals of the 
statute invoked in the litigation. 

Environmental Law > Water Quality > Clean Water Act > 
General Overview 

liN52 The goals of the Clean Water Act (CWA), 33 
U.S.C.S. § 1251 et seq., involve the re.storation and 
maintenance of the chemical, physical, and biological 
integrity of the Nation’s waters. 33 U.S.C.S. § 1251(a). 

Counsel: For Iowa League of Cities, Petitioner Gary B. 
Coheji, .iohn C. Hail, Philip D. Rosenman, HALL & 
ASSOCIATES, V-.^ariiington, DC. 

For Environmental Protection Agency, Respondent: Patricia 
K. Uirsch, U.S. ENVIRONMENTAL PROTECTION 
AGENCY, Washington, D(': Adam J. Katz, Assistant U.S. 
Attorney, U.S. ATTOP.NEY’.S OFFICE, Albany, NY; Maitha 
R. Steincamp, U.S. ENVIRONMENTAL PROTECTION 
AGENCY, Kansa,s City KS, 


Judges: Before SMlTtl, BEAM, and GRUENDER, Circuit 
.Judges. 

Opinion by: GRUENDER 

Opinion 

1*8541 GRLIENDER, Circuit Judge. 

The Iowa League of Cities ("League") seeks direct appellate 
review of Nvo letters sent by the .Environmental Pi'otection 
Agency ("EPA") to Senator Charles Grassley. The League 
argues that these letters effectively sec forth new regulatoi) 
requirements with respect to water treatment processes ai 
municipally owned sewer systems. According to the League, 
the EPA not only lacks tiie statutory authority fo impose 
these regulations, but it violated the Administrative 
Procedures Act ("APA"), 5 U.S.C. § 500 el seq., by 
implementing lhe»n without first proceeding tlirough the 
notice and comment procedures for agency rulemaking. We 
fin Fat we have subject matter [**21 jurisdiction over the 
c d we vacate under APr -xetion 706(2)(C), (D). 

I. huckground 

The League previously sought our review in 2010 of six 
EPA documents, consisting of letters, internal memoranda, 
and a Federal Register notice, that allegedly constituted new 
regulatory requirements for water treatment processes. The 
EPA moved to dismiss, arguing that judicial review was 
premature because the documents were part of an ongoing 
agency decisionmaking process. An administrative panel of 
this court granted the EPA’s motion to dismiss for lack of 
subject matter jurisdiction. 

The League continued to perceive a conflict between the 
agency’s official written policies and the expectations it was 
transmitting to the state entities that served as liaisons 
between the EPA and mimicipal wastewater treatment 
facilities. Consequently, the League enlisted the assistance 
of Senator Charles Gmssley to obuiin clarification from the 
EPA. The EPA sent two lei <• - ("lutic 2U11 letter" and 
"Si;u;.entber 201 1 letter") in response to Senator Grassley’s 
inquiries. According to the EPA, these guidance letters 
merely discuss existing regulatory requirements. The League 
disagrees, viewing the letters as contradicting I**3j both the 
Clean Water Act ("CV.A,"), 33 U.S.C. § 1251 el seq., and the 
EPA’s lawfully promulgated regulations. A.s it did in 2010, 
thr BPA moved to dismiss for lack of subject matter 
juriediction. This time an administrative panel denied the 
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motion but requested that tlie paitics address the niOTts of 
all relevant Jurisdictional ansi substaittive arguments.” 

p855| HN1 T'be APy\ "empowers federal courts to ’hold 
unlawful and set aside agency action, findings, and 
conehissona” it tlier, lad to conioim with any of six specified 
s^ai^^!a^d^ " ’ _w ^ Ji- On uscil 490 LIS. 

I I FA. 2d 377 (1989) 
(quoting 5 Ij.S.C. <$ 706(2)). Inter aha, a reviewing court 
ma) sv.t aside ags'ucy action that has failed to observe those 
'■pioeeJiuefsj tci[Uircd by kw." § 706(2)(D). Agenci^ must 
conduct 'mle making" in accord with the APA’s notice and 
comment procedures. 5 U.S.C, i? 553(b), (c). However, only 
new legislative" mies are required to be created pursuant to 
nonce and comment rulemaking. See id.: {**4| see abo 
\ Unncsnla w _ {. F- Afdicmd .S lvi -V-, 4^5 

t'J.4 '-i'O- "Interpretative niles"^ and 

"general statements of policy" are statutorily exempt from 
the procedural requirements applicable to "mle making." 
See § 553(b)(3)(A); see also Shalah v. (juem.sev Mem’f - 
l -l osn. Ail n s S. a. 1232. 131 1. Ed. 2d 106 

I'ke crux of the League’s procedural claim is diat 
the EPA’s letters announced new legislative mles for water 
treatment processes at municipally owned sewer systems, 
thereby modifying the EPA’s existing legislative ruleji. The 
EPA admits it did not engage in notice and comment 
procedures, but it insists there has been no procedural 
impropriety becaUvSe the letters should be considered general 
policy statements or, at most, interj^retative rules. 

The League askvS us (o find not only that tlie EPA’s actions 
are procedutally invalid but also to go one step further and 
set aside tlie niles as imposing regulatoiy requirements that 
surpass die EPA’s statutory authority. See HN2 § 706(2)(C) 
(autliorizing federal courts to set aside agency action that is 
"in excess of statutory jurisdiction, (**5I authority, or 
limitations, or short of statutory right"). 

The two areas of regulation addressed in the challenged 
EPA letters are "mixing zones" and "blending." Our analysis 


first requires a discussion of the CWA’s regulatory scheme 
and the water treatment processes at issue. 

A. The Clean Water Act 

HNS The CWA forbids the "discharge of any 
pollutant" — defined as tlie "addition of any pollutant to 
navigable waters from any point source"'’ -imies.s executed 
in compliance with the Act’s provisions. 33 U.S.C. §§ 
1311(a), 1362(12). A permit program called the National 
Pollution Discharge Elimination System ("NPDES'") plays a 
central role in federal authorization of permissible discharges. 
See 33 U.S.C. § 1342. The EPA may issue an NPDES 
permit, but states also are authorized to administer their own 
NPDES programs. § 1342(b). The vast majority elect to do 
so.^ If a slate chooses to operate its own pennit program, it 
first must obtain EPA pennission and then ensure that it 
issues discharge permits in accord with the same 1*856] 
federal rules that govern pemiits is.sued by the EPA. § 
1342(a); 40 CKR. 6 122.41 . 

Many of these rules are in the form of HNS "effluent 
limitations." which "restrict the quantities, rates, and 
concentrations of specified substances which are discharged 
from point sources." A rk an s as v. Okl aho ma . SOS U . S . 9 1. 

(citing §§ 

1311,13 14). The NPDES permit system "seives to toms form 
generally applicable effluent limitations . . . into die 

obligations ... of the individual discharger." EPA, y, 

jlatcr Res. Coniroi Bd.._426 U.S. 

200. m. 96 S a 20::,4ts IJJ y ) TbeFPA 

applies effluent limitations at the point of discharge into 
navigable waters, known as "end-of-tlie-pipe," unless 
monitoring at the dischar^ point would be "impractical or 
infeasible." f**7| 4 0 C . ER. P J22.45/a ). 0)J_. The baseline 
effluent limitations are "technology-based," § 13il(b); 4(2 
C.ER. I? 125. 3fa). in that they set "a minimum level of 
effluent qualit>' that is attainable using demonstrated 
technologies." EPA, NPDES Peimit Writers’ Manual 5-1 


” Our ability to make a. final decision on jurisdiction is unaffected by the nxHtigs of either tliis administrative panel or the 2010 
administrative panel. 5v’c ;c A’ hi"'' '’58A9 i;8i h Cir, 2 001 > (per curiam). 

' Soine courts also use the phrase "mieipretive" rules mterchangeably wife "inteipretative" rules. 

HN4 A "poiiit source" is "any discernible, coofined and discrete conveywice, including but not limiied to any pipe, uit^h 

Jiimvl u’tmci conduit, well, discrete fissure, container, rolling stock, concenhated animal feeding operation, or vessel c! otiioi fioauro 
wm!t lom x’v.md’ pollutants are or may be disdiaged." 33 U.S.C. § 1362(14). This case involves municipal v.iatcvito, u atment 
, \\h*i.h noth parties agree are point sources. 

' ?.n\a <5. OIK of forty-six stales approved to administer an NPDES pro^^. EPA, State Program Statu-., it. 

1 - .---.0 .IdU MsitedFeb. 14, 2013). 
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ClMH)'' rhv LP\hasinicfpretedthisregimeas''preclud[mgj 
jir, ,1 Mn n’po'-Tg iiy particular technology on a 
ifivi-licagvi ' ih !>. Hihkn, Inc., Decision of the Genml 
Coan^-'i i'H \Ki'es^ of Law PuiTuant to 40 C.F.R. § 
n'(nL No 7b 19, 1980), at *2; 5ee cZso NPDES 
Pcmut \\ lit*. T.laninl 5-14, 5-1 5 ("Therefore, each facility 
has ino (I’scictini to select any technology design and 
piocc-vs ch. iuc'' ficcessny to meet, the performanr^-based 
diNs’i itso hrauamoi, aim standards specified by the effluait 
g'uJciiT.v^ ') /7Vi riie tcCiinolug>'-basedefilu.ent limitations 
aimhcrble to pnLhcty owned treatment works ("POTWs"),^ 
‘sod munivpal ewes authorities, are based on a special 
s ,! . ik ' i owi ds the '"secondary treatment" regulations., 
b i') ( '' A‘ v*' ' I.\.i!i 2 ){ln see generally 40 

C.KR._^ I3.IJ02 (describing average monthly and weekly 
' minimum level{sl of effluent quality attainable by secondary 
treatment"). The f**8] secondary treatment regulations also 
do not mandate die use of any sj^ecific type of technology to 
achieV'5 their requisite levels of effluent quality. See 4S Fed 
Reg . 12.35S , S2.259 f' Nov . 16, .1981 }. When technology-based 
e:ff)uent limitations would fall short of achieving desired 
•water quality .levels, the EPA is atithorized to devise 
additional, mote stringent water quality-based effluent 
j.iniitations for those particulai' point sources. 33 U.S.C. § 

ni.2(a). 

Tlius, HN8 tlie CWA is a program of state and federal 
cooperation, but state discretion is exercised against a 
backdrop of significant EPA authority over state-run NPDES 
programs. The EPA dictates the effluent limitations 
applicable to aP permits, while states are in cliarge of 
categorizing the.ir waterways in terms of designated uses 
and setting fortli "water quality standard[s}" vbr each type of 
waterway. 33 U,S.C„ § 1313(c)(2). These standards 
supplement effluent limitations 1**9} to ensure that overall 
water quality remains at an acceptable level. Afkansas. 503 
a major component of a state’s water quality 
standards is "the set of water quality criteria sufficient to 
support the designated uses of each waterbody."'^ NPDES 
PenT5.it Writers’ Manual 6-4. (*857| At least every thi'ee 
years, states must submit their water quality standards to the 
EPA for approval, § 1.313(c)(1). The EPA must approve the 
standards within sixt)^ days or disapprove them within 
ninety days, j /_ . 1 1.2 0 2. n . 215 ( Fe b. 22. zOO H. 


.States are also required to forward a copy of each perniit 
application they receive to the EPA, which fs afforded an 
opportunity to block tlie issuance of the permit. § 1342(4); 
40 C.F.R. f /.23.2.y . In sum, HN9 .stales evaluate dischai'ge 
permit applications under a mixture of federa,! regi5,1ations 
and their own vimter quality standards, crafted subject to 
federal approval. 

B. Bacteria Mixing Zones 

HN12 One element of state water qualiry standards a-c 
policies regm’ding "mixing zones." The Id’A has {lefined 
mixin g zones as "[aj limited area or volume of water where 
initial dilution o.f m discharge lakes place -rndwher: i imene 
w'ater quality criu.ia can be exceeded." EPA, Wai inahiy 
Handbook Ch. 5.1 (1994) ("Handbook"); ahi, NPDLS 
Pemiit Writers’ Manual 6-15, .In effect, a m,5xmg zone 
allows the permit holder to create a higher concentration of 
pollutants in navigable waters near the immediate point of 
discharge, as long as the discharge is sufficiently diffused as 
it moves through the larger body of water. The requisite 
r^^ter quality criteria, then, need not be met at the end of the 
pipe. It is undisputed that in at least some instances, states 
are allowed to approve discharge permit applications that 
iuc-oiporatc mixing l**llj zones. See 40 C. F. It f 1 31. 1 3 
("States may, at their disci'etion, include in their State 
standards, policies generally affecting their application and 

implementation, sticli as mixing zones '''). But as one of 

its water quality standards, a. state’s policy on mixing zones 
remains subject to the triennial review of die EPA. See § 
1313(c)(1). In addition, the EPA has tlie authority to veto 
any permit application incorporating what it views as an 
inappropriate mixing zone. See § 1342(d)(2). 

HN12 Mixing zones are addressed in one of the EPA’s 
regulations, dil£LERi.JJ22J4MUl Subpara.graplT. (ii) of 
that regulation describes toe procedures a state should apply 
when determining whether a discharge wou.ld cause — or 
contribute to causing — a body of water to deviate from the 
state’s water quality criteria, thereby necessitating tlte 
imposition of water-quality based effluent limitetions on 
that discharge (in addition to the default iedmology-based 
effluent limitations almady i . effect). See .u'J Rcg,_ 
23.S6S. 24.87 2 (June 2. .I989 h hi particular, ,4ate permitmig 
authorities should consider "aay dilution of the effluent in 


■ Available cir i \ h cj,V;> i;:<)v./np d cs/nubs./!iwm _20 ! O.pdf. 

UN? P01W.S ate anv devices and systems used in the storage, treatment, recyding and reclamation of rnimicipal sewage or 
indnstriai wasies oi a liqc.{d nature" that are "owned by a State or municipality." Ac !;-..F.R. l;- 40 3. Bug. 

HNIfl "Water qmiliiy ciiteria are the threshold v-aiues against which ambient concenbations axe compared to determine 

whether a waterbody exceeds tiie 'vater quality standard NPDES permits must establish liinifs on any poiluran!:, where neccssaiy 

to attain and raaintain applicable water quality standards." 54 Fed. Reg. 23.86fe. 23.87 2 (.fune 2. i 9K9i. 
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the receiving water, after considering mixing zones if 
applicable." Id. {**12] Although some commentators 
responded to die proposal of .subparagraph (ii) by requesting 
that the EPA prohibit mixing zone.9, the EPA subsequently 
reiterated that the "use of mixing zones raises issues that are 
more appropriately addressed in the state water quality 
standards adoption proces.s," and therefore it would retain 
"the reference to mixing zones in p arasram {dj-fll/vj /* Id. 
The League poitmys 40 C,F.R. ^ I22.44/d)II}(ii) as 
channeling any federal objections to mixing zone-s, including 
mixing zones for bacterial effluents ('Tsacteria mixing 
zone-s"), through the EPAhs process of approving or rejecting 
.state water quality standards. 

The June 2011 letter admits that, pursuant to 40 C.ER. $ 
states "may, at 1*858] their discretion, include 
mixing zone policies in their state water quality standards." 
Citing a 2008 rnemorandmn from the Director of the EPA’s 
Office of Science and Technology to a regional EPA director 
("the King memoi'andiuii'O. however, the June 201 1 letter 
then recites "the EPA's long-standing policy" that all 
bacteria mixing zone.s in waters designated for "primary 
contact recreation" cai'iy potential health risks and flatly 
states that they "should not be permitted." {**13] The letter 
further acknowledges tiiat the EPA "does not have additional 
regulations specific to mixing zones," but it then refei*s the 
reader to the additional "recommendations regarding the use 
of mixing zones" in policy guidance such as the Handbook. 
The Handbook encourages states to incorporate a "definitive 
statement" into their water quality standards regarding 
"whether or not mixing zones are allowed" and, if they are, 
to "utilize a holistic approach to determine whether a mixing 
zone is tolerable." Ch. 5.1, 5.1.1. The Handbook cautions, 
however, tliat mixing zones must be utilized in ways that 
"ensure . , . thei-e are no significant health risks, considering 
likely pathways of exposure." Ch. 5. .1 . Additionally, mixing 
zones "should not be permitted where they may endanger 
critical areas " such as "recreational areas." Id. From the 
League’s perspective, states are able to approve bacteria 
mixing zones, even in waters designated as "primary contact 
recreation," so long as site-specific factors create scenarios 
in which there are no health risks and recreational areas are 
not endangered. The EPA argues lltat the June 201 1 letter is 
consistent with the Handbook, which explicitly envisioned 
{**.t4| limitations on mixing zones in recreational areas. 


C. Blending 

The second contested regulatory area involves "blending." 
POTWs typically move incoming flows through a primaiy 
treatment process and then through a secondary treatment 
process. Most secondary treatment processes are 
biological-based, but the seoondaiy treatment regulations do 
not "specify the type of treatment process to be used to meet 
secondary treatment requirements nor do they preclude the 
use of non-biological facilities."^ 68 Fed. Res. 63.042. 
63.046 (Nov. 7. 2003) . At many POTW's, primary treatment 
capacity exceeds secondary tieatment capacity. 
Biological-based proccs.ses in particular are sensitive to 
deviations in volume of flow and pollutant level. 
Conrespondingly, during periods of rain and snow, large 
influxes of stormw'ater can ovenvhelm a facilityhs standard 
biological secondary treatment processes, potentially 
rendering them inoperable. Id. Blending can prevent this, by 
channeling a portion of "peak wet w^eather flows" around 
biological secondary treatment units and through 
non-biologica! units, recombining that flow with its 
coimterpart that traveled through the biological units, and. 
then discharging the combined stream. I d. at 63.045 . 
Just like non-blended stteams, the combined output must 
still comply with al! applicable effluent limitations, including 
the w'ater quality levels specified in the .secondary treatment 
regulations. Id. at 63.047 . 

Some members of the League wish to incorporate a metliod 
of treatment called ACTIFLO into the secondary treatment 
procedures at their wastewater treatment facilities. A.CTIFI,0 
units employ non-biological proccvsses and are used as 
auxiliary secondary treatment units for peak wet weather 
flows.^ The parties disagree ]*859| on the circumstances in 
which the CWA and EPA regulations permit the use of 
ACTIFLO. The League views ACTIFLO as a permissible 
technology witliin a POTW facility, as long as the overall 
ou^ut from the secondary treatment phase meets the 
effluent limitations imposed by the secondary treatment 
regulations. The EPA, on the other hand, views ACTIFLO 
as an impermissible "diversion" from traditional 
{**I6J biological secondary treatment facilities. 

HN13 All issued permits must comply with federal 
regulations regarding "bypass," which is the "intentional 


* Bioiogical-based sy.stem.s use microorganiams to treat inconung flows. A facility can be designed to use non-bioiogical treatment 
processes, sudi as chemical additives or physical filtration equipment, instead of or in conjunction with biological facilities. 

ACTIFLO is a physical/chemical process that uses ballasted flocculation. "In ballasted flocculation or sedimcataiioii, a metal sail 
coagulant is added to tlie excess wet weather flows to aggregate suspended solids. Then, fine-grained .sand, or ballast, is added along 
With a polymer. Tlie polymer acts like glue which bonds the aggregated solids and sand. The process increases the pasticies’ size and 
.raas.s which allows them to settle faster." EPA, Report to Congress: Impacts and Control of CSOs and SSOs 2 (2004). 
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dus-iMoti -'f v.astc St’ earns frnjn any portion of a tre^ment 
rdciUix ■ ' ^ ■J'WJ-'' c- Bypass is generally 

piohil'ileu iniiess rJiese are ’no feasible altemaiives.'^ ^ 
The bj'pass lule "is not itself an effluent 
sianiiaiJ/ but nisteiti si 'nietely ’piggybaclts’ existing 
jcquire.nenfs " - /u , -^0 56 Z 40.609 fOcs. 17, 198 8). 

1 ho luleb [a'tpose ss ro "cnsme that users properly operate 
jnJ nnuniain litj-sr troaUnent facilities . . . [pursuant to 
applicable! underlying technology-based standards." by 
!C 4 i-in'ig fnoonung flows to move throu^ the 

facihl> .!S 5t v as cis-signcd to be operated. Id. Like die more 
liviic.-ai i-'Cf>ndai'\ treapuent regulations, the bypass rule 
uv'e-' not fcsi liie the use of any pailiciilar treatment mediod 
or technology. Id.: see also N. RDC. v. EFA. 822 F.2d Jd4. 

r/X'- Lit: 1987) . 

In 2003, the EPA offered "a proposed inteipretation of the 
bypass provision [~i0 C'-'R 1 ^ ] I 22.41fm}) as it applies to . 
, . blending." 7'-. M' ?. at 63.049 . Prior to this proposal, 
the EPA had "no? etirblisbed a national policy (either 
through rulemaking or through non-binding guidance to 
assist in the interpretation of the bypass regulation) regarding 
whether and under what circtirnstances wet weatiier blending 
at a POTW plant. woii].cl. not constitute a bypass." Id. at 
63.052 . The 2003 proposed policy would have "providc[d] 
guidance to EPA Regional and State pemutting authorities . 

. . on how BIPA intends to exercise its discretion in 
i.mplenienting the statutory and regulatory provisions related 
to discJiarges from POTWs where peak wet weather flow is 
routed around biological treatment units and then blended 
with the effluent from the biological units prior to discharge." 
Id. a t 6 3.051 . Going forward, blending "would not be 
a proJuibitcd bypass and could be authorized in an NPDES 
pennit" so long as I’eriain enumerated conditions were met. 
Id. at 63.049-50 . These conditions primarily focused on 
ensuring that the discharge met all applicable effluent 
limitations tmcl wau,.r quality standards, that it passed 
through a primary treatment unit prior to discharge, and that 
a "portion of the flow [wjould only be routed around a 
biological or advanced treatment unit when the capaci^* of 
the treatment unit is being fully ritilized." Id. The EPA 
posted the proposed i;mlicy on its website and declared its 
consisie.nt; 5 ^ with the CWA. Implicitly, the 2003 policy 
seemed to view the secondary treatment pha.se as 
encr»mpassing both traditional biological secondary beatraent 
units and aiixiliaiy non-biological treatments for peak wet 
weather flows, such as AC TIFLO. Accordingly, flows sent 
I'iirougli ACTIFLO were not being intentionally "diverted" 
tfora a nroce,ss tliey sliould have gone fhrou^; imtead, 
these excess flows were simply de-signated to receive a 
different [*860) type of secondary treatment. The focus was 
o?t whether tJie water quality of the resulting combined 


discharge at fee end of the secondaiw treatment phase met 
all applicable effluent limitations. 

Two years later, the EPA abandoned the psuposal. _13 
Fed. Ret^. 76.013. 7 6. 015 ;/\. Jf do-’- The fPV 
acknowledged recent "confusion icgarditig die legularoiy' 
status of peakwet weather flow dn (.rsions aioiind 'leoondmy 
tre^ment units at POTW treaouent olanls" and observed 
thatfeey w'ere treated only intermitlenlly 3’ b\passe&. 
7 dOJS . Hie 2005 policy announced that this r\pe of 
"diversion" w'as now considered a b\pa-->s and would be 
allowed only if there w^erc "no feasible alTciuarivcs " Id 
76.016 . As of the creation of the EPA icitovs in 2011 il 
2005 policy bad not been fmaii/cd or otherwise ofriei d‘ 
adopted. As late as June 2010, fee EPA continued to solicit 
input on fee 2005 policy through notices in the General 
Register. See 75 Fed. R eg. 3fl.? 65 . 3 0 401 (J’rK /, FJ/Aj. 

During the spring of 2011, fee League asked the EPA. 
whether it could use "physicahchemical treatment paicesses, 
such as Actiflo ... to augment biological treatment and 
recombine the treatment streams prior to discharge, witliout 
triggering application of [fee bypass rale]." The June 2011 
letter responded by summarizing the EPA’s 2005 proposed 
policy without specifically addressing [**20J how fee 
af^Ucation of tliat policy would impact the use of ACTIFLG 
or similar processes. The League sought additional 
clarification on whetlier this response meant tliat ACTIFLO 
could be used only If there were no feasible alternatives, 
winch the September 20 1 1 letter answered in the affimnitive. 
According to the EPA, ACTIFLO units fail to "provide 
treatment necessaiy^ m meet the minimimi requirements 
pro’dded in fee secondary treatment regulations at 40 CFR 
133." Because ACTIFLO by itself is not considered a 
satisfactory' secondary treatment unit, fee EPA views the 
practice of intcnlionally routing flows away from a facility’s 
traditional biological secondaiy treatment units and through 
ACTIFLO as a bypass that w'ouid only be allowed upon a 
showing of no feasible alternatives. 

The League argues feat by prohibiting the u.se of ACTIFLO 
int^ally, as one element of a facility’s secondary treatment 
procedures, the EP.A is effectively dictating treatment design, 
despite fee agency’s acknowledgment ih.at the bypass rule 
and secondary' treatment regulations do not allow for such 
determinations at fee federal level. The League also claims 
feat fee EPA is effectively applying seco.ndary treatment 
effluent limitations within a treatment facility; dtat 

is, it is applying effluent limitations to fee individual 
streams exiting peak flow treatment units, instead of at the 
end of the pipe. Tm EPA responds that using ACTIFLO to 
process peak wet weather flows diverts water from biological 
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secondary treatment units, and therefore subjecting its use to 
a no-feaslble-alternatives imalysis comports with the plain 
language of the bypass rule. 

II. Jurisdiction 

A. Direct appellate review 

The League challenges the EPA’s positions on bacteria 
mixing zones and blending, as set forth in the two letters, as 
new rules promulgated in violation of APA notice and 
comment requirements and as in conflict widi the CWA. 
.H.N14 The APA waives sovereign immunity for suits 
seeking judicial review of an "{ajgency action made 
reviewable by statute."'® 5 U.S.C. §704. |*S611 "The CWA 
establishCxS a bifurcated jurisdictional scheme whereby courts 
of appeals have Jurisdiction over some categories of 
challenges to BPA action, mid the district courts retain 
jtirisdiction over oOier types of complaints." Nat'l Pork 
Pro di iccr'i Coi oic il r, EPA. ■ E . -ic/ 73S . 7 5 5 f5lh On 
iillLl The League invokes HNJ5 CWA section 
509(b)(l,)(.E), which vests the courts (**22| of appeals with 
exclusive jurisdiction to review the EPA’s "action ... in 
approving or promulgating any effluent limitation or other 
limitation under section 1311, 1312, 1316, or 1345." 33 
U.S.C, § 1369(b)(1)(E). The EPA counters tliat we have no 
jurisdiction to review guidance letters and tliat, in any event, 
its positions are consistent with the CWA. 

,ffiV/7 "The existence of subject-matter jurisdiction is a 
question of law that this court reviews de novo." 
Freig ht J*Vi. . Inc^ llJjiLJ.MIhl.JlL h'JJ 954. 

958 (i Sfn ( !/ 'OIJJ.. In order to be timely filed, interested 
parties must file for review within 1 20 days from the date of 
the promulgation. § 1369(b)(1). The 120-day window to 
challenge promulgations begins two weeks after a document 
is signed. Here, the letters were signed 

|**Z31 on June 30, 2011, and September 14, 2011, and 
therefore the time period to challenge the lettei^-sbould 
they be found to be promulgations — began on July 14, 2011, 
and September 28, 2011, respectively. The League filed for 
review on November 4, 20 1 1 , and thus its petition is timely. 
We must consider, then, whether the act of sending the 
letters constituted an action "promulgating any effluent 
limitation or other limitation."” The EPA urges us to 


dismiss the c^e foi ia>.k of sil]k.cS matte! juiisdicoop 
disputing the facttial basw mi I v ijuc s ch ir lutci i ition 
of the letters. HyiS Becius. tn,. fPv vais^s i tutai] 
challenge to our jurisdiction m dei / 1 d ; » Ri u y tn / 
Procedure 12(b)(1), "no mesiunpove ctuihtiitnoss 
to the [League’s] allegatiOii'' and the u\ MCiKe cn disputed 
material facts will not piecliide [us] nom cvaUnfuig d s 
meriteof the jurisdiciional claims " C-, i '' 

918 F:2d 724, s (. i ' > (qiiotuig 

Mnriensen n Firsi Ftd Sn «. >_[ < j_ ’ 

891 (3d Cir. 1977/ /. 

1. "{Plromulgafing" 

Neither the Supreme Court nor this court has defined the 
circumstances in which an agency action can be considered 
a promulgation. Black’s Law Dictionary defines 
"promulgate" as "(Of an aciminisirative agency) to carry out 
the fomial process of miemaking by publishing the proposed 
regulation, inviting public comments, and appioviiig or 
rejecting the proposal." (8th ed. 2004). This naiTow 
interpretation woidd allow direct appellate review only of 
rules formally promulgated through notice and comment 
procedures. Yet, HN19 the Supreme Court has recognized a 
preference for direct appellate review of agency action 
pursuant to the APA, See, e.g., ''’a Pown jVj lykr l o v 
Lorion. 470 U.S. 729. 745 . 1 05 >> Ct IJfp 8U FJ 2ji^4J 
(1985) ("Absent a firm indication that Congress intended to 
locate initial APA review of agency action m the district 
courts, we will not presume that Congress intended to depart 
from the sound policy of placing initial APA review in tlie 
courts of appeals "); see also \jii i lino _/Lr//<v ^ 1*8621 
.-tvr/ iv! FTC 6 70 hU MS ) I S Ij DC (h. 
(D.C. Cir. 2012) . ho'uhji \ ffa im: 

Comm 'h. so FJd 518. ,)27 (Jth Cir. 199.1). Moreover, the 
Supreme Coim. has intcipreted l**25| broadly tlie direct 
appellate review provision in CWA section 509(b)(1)(F), 
which authorizes review of agency "action . . . in issuing or 
denying a pennit." The Court viewed an EPA veto of a 
state-issued pennit fo be "ftmctionally similar" to a direct 
denial of a permit application by ttie EPA itself, and 
therefore held that tlie petitioner could bring his challenge 
directly to a court of appeals under section 509{b)fi)(F) 

Cron-n Simpwn Pu'p i \ (. jsJt t'c L'J ’’ 

jppO) (pet cutam) \l\ 


IheAPAdoes not create federal subjcctmatter hir^ction. riv/erred iLiw' Mm (o i I m ! < cj 

I'lth (. iL ly-'o). Raiher, a federal court h.is federal qaestionjurisdictionund^28U.S.C. § 1331 over challenges to federal aaency action 
^ ij i.i ‘•i, sUa 1 . lo i9): see also Peno Cai hoUc St c > tM < s 4 I 

1 [0 

ot contend that the EPA’s letters were "actions . . . approving" effluent or other limitations, ratlser than ptomulgatiiig 
<ln ! 1 ami ch i..ir!e 1**24} we did not consider die matter. 
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atuilv>o\ nv. >v. o’cKjd it It would be morc appropriate 
nclude agency actions that 
He tiuH )tt Hi' I id I’ i fonnai promtilgation. See 
I2d267, 271 (MGk 1986) 
'nuJ’’' mi'sdi 1 r fo 'cview directly "the agency’s 
ti n oi p tiit-uni^i tstandards applicableto indirect 
^ isc rb^v constituted an action 

'pti mid^itin.. tilucui. preireaUnent standard" under 

CW ^ to! "'UHjoi! 1 }(C J) ‘^ee alw NR DC u ER-4. 673 
^ if •' C 9 (DXX Cir. J9S2) f'Our 
vkt Sion toilows the lead of the Supreme Court in 
rss -iidh <2 -toLiun '^09{b)fljdpracrical rather than a cramped 

Cl ii'lU c at''' 

In considering [**26] jurisdictional statiites similar to 
section 509(b)(i)(E), our colleagues on the Distiict of 
Columbia Circuit have adopted a practical conception of 
whether an ager.cy action constitutes a promulgation. That 
court has explainetl, "To determine whether a regulatory 
action constitutes promulgation of a regulation, we look to 
three factors: (1) the Agency’s own characterization of the 
action; (2) whether tlie action was published in the Federal 

Register ; an<i (3) whether the action has bindhig effects 

on private parties or on the agency." Mo lvaoi-p. Inc, u 
197 EM 54 : S ipo. JX C. 72 fP.C Cir. 1999) 

(internal citation omitted). Molycorp identifies tlie third 
factor as the 'ultiraate tocus ' of this test, and we agree that 
whether au agency announcement is binding on regulated 
entities or the agency should be the touchstone of our 
analysis. To place any great weight on the first two 
Molycorp fiictors potentially could permit an agency to 
disguise its promulgations through superficial formality, 


regardless of th.e brate force nt i calm s..‘l’ iho 
Recri?cMny C u I_ 

Apn. D.C. 234 ( PC c'.? 200") iholding ?iur it Lckcd 
jurisdiction to consider a puiponcd aycnev "piomidy tion ' 
[**27| because the document was not Dmdmat 

HN20 agency pronouncement uiil be cohudwi cd 

binding as a practical mattei if it eithci appeal . on ic-> t'bcc 
to be binding or is applied by the agciuy in a wa\ that 
radicates it is binding " tr' > ' d ' i' I \ 

US. App. D.C. 2 ^! iDC (ciittion- onurted) 

Thus, our functional ,malysis of ^^heIhcr an agcpe\ jlijou 
constitutes a promuigation encompasst-s thoiC woids ana 
de«k fhiit bind legally or as a praciica' ,adei. t7 STpt/y 
Dakot I Ubhelakde, 330 fJd !0J i_ '' Mk ('rr Z'RU; 
("Agency statements can be binding upon tite agency absent 
notice-and-comment miemaktne m certain circumstances."); 
Appahe k ian Power Co. \ I Pi 20'- / n/ / 0! 5. 1 021 , 341 
U.S. Aoir D.C A6 fP.C. t..i.!:_4()00) ('[W'je have also 
recognized that an agency s otlier pronouncements can, as a 
practical matter, have a bmdrng effect."). This includes 
statements prospectively restricting the agency’s discretion, 
see A m. Minins Coup, v. Mine ^-{Rn cC ahhAthmn.. 9P5 
E2djl06. nil W' L S ’ ,y( . (n 

having a "present-day binding effect" on. regulated entities, 
thereby "conclusively dispos.mg of certain issues.," see 
McLouth f*8631 S te e l Pimh C np nunraw 838 F.2d 
/d/ 7. 122 1 . 267 VS. Aim D i HU (f)(^ i » ^9881 ^^ 

Here, the letters can be considered "promulgations" for the 
purposes of establishing our jurisdiction under section 
509(b)(1)(E) because they have a binding effect on regulated 


’ The [**28j .EPA argues that no federal court ha.s jurisdiction over this claim because these letters arc not "‘final agency actions." 
IJN2I .Even if there wei-e an implicit finality requirement applicable to "[ajgency actions made reviewable by statute," this would not 
affect fadera.} jvLrisd.iction; the APA’.<5 requirements are ptu't of a paity’s cause of action and are not jurisdictional lfi_ ( ' >’i;? ji. < >jt>i _ 

' U '<•’ -on PK P.S, 5i..7,..523...ju.3. HI S. Ct. 713, 112 L. £d. 2d 1125 f.!991i TThe hidioial review provisions of the 

A.PA are not jurisdictional."); see also Odioa. 604 R3d at 54$ t8th Cir. .2010) : Tntdeau v. FTC. 456 F ..M i /s_ lM_s w ’ }_^ 

I-' ^ -} ^5 iiJ.C < u ■'(Hioi. Ill thi.s case, analyzing wbeiher an agency pronouncement is bbiding evokes con-sideratums of finahty. 
However, they arise not ffotn the APA, but rather from the conditions placed on the CWA’s grant of direct appellate jurisdiction HN22 
The A.PA allows judicial review in two situations; ".Agency action made reviewable by statute and final agency action for whicli there 
is no other adequate remedy in a court . 5 U.S.C. § 704. The word "final" modifies the second use of "agency action," but .not die 
first. 'Whi.le some courts have interpreted the phra.se Tajgency action made reviewable {**29} by statute" as including an implied finality 
requirement, ve, eg., irnnhu !>wr Gw . u SrA . 33 F.3d 319 .^27. rdth C i r. c arfer, Moih.UIc /‘rcw. /, iif i A i /'liLr 

/ ‘XI hlfi iiJ 2d.27L_18.'^- n_.9, 229 U.S, App. D.C. I iD.C, Cir. 19 ':;, „ we decline to conjiue up a finality requirenienr 

lOT "fajgency aouons made reviewable by statute" where none is located in the text of the APA, particularly where the Suprenip Court 
hai implied iluu ihe rtio pliuses mcotporatedistinctrequiremeflts,.rge I;//cm k Natl WUdJifc F^d’n. 4t i? U S. H"’! S'82 ! '0 S Ct. 
lU ! iv d ''•i-'M'^’hen. as here, review is sou^t not pursuant to ^ecific mthorization m the substantive statute but onlv 
undei dic j^cnertil review piovasions of die APA, the ’agency action’ in question wx^-t be ’final agency action.’"); at. d'il /"Some 
rtUiucN repmi bo id rvirai.mons to serve is the ’agency action,' and (bus to be the object of judiciat review directly, even hetbre the 
vonorcrt --locts tKvn.alh lequucd for APA review are felt."); see qfeo Yankton Sioux Tribe \ Pr k, .A', 'fi,' i ' , . 

'> I'l I [ 1 du ’caid-’iil c,inon’ of statutory interpretation is ’that a Jegislattue says in a statute what it means and means m a statute 
[ JOj v.lnt rt sly^ mure iquoiiny ( ,> h i Mai 'I Bank u Oei :: -rin. 503 175^249. 253-54. i 1 2 1 1 . ( t i ! “ I ’ , , - | 
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entities. HN23 ''If an agency acts as if a document issued at 
headquastcis i-^ contiolhng in the field, if it treats the 
document m the same maimer as it treats a legislative rule, 
if it bases tnforeeinent actions on die policies or 
imerpiotaiions fctnnulai^d in die document, if it leads 
pn\ aie f\n tics or Stare permitting authorities to believe that 
u \ti!l declare permits invalid unless they comply with the 
lenns of the document, then the agency’s document is for all 
practical piuposcs lirnding.’" Ajivitlacb'mn Power Co.. 20S 
'i‘ ' kill- particular, the court in Appalachian Power 
lound mat rh^., ctmtested agency guidance before it was 
binding because it reflected "a position [the EPA} plans to 
follow in reviewing State-issued pemiits, a position it will 
insist 1**31] State and local authorities comply with in 
settling the tenns and conditions of pemiits issued to 
petitioner's, a position EPA officials in the field are bound to 
apply." This reasoning persuades us that the 

June 2011 and September 2011 letters are binding as well. 

First, tlie June 2011 letter reflects a binding policy with 
respect to bacteria mixing zones. In response to the League’s 
2010 challenge to the EPA’s policy on mixing zones, die 
EPA submitted to tliis court a motion to dismiss, which 
described the King memorandum as nothing but "one office 
director’s view of a regulatory {*864] requirement." But in 
the June 2011 letter to Senator Grassley, the EPA 
characterized the King memorandum as reflecling "die 
EPA’s position." Although tlie EPA coyly continues to insist 
that the letter is the "consummation of nothing," something 
apparently was consummated between 2010 and June 201 1 . 
Furtliennore, tlie language used to express "the EPA’s 
position" — "should not be permitted" — is the type of 
language we have viewed as binding because it "speaJes in 
mandatory terms." Ubbelolule, 330 F . Sd at 102S: see also 


Gen. Elec. C t _2^i_ [ I oi\ 

laj^uage of a document iloiu v in b [ h ifn i ni to 
render it binding "),{f ^ 

F.S4 2fK 3-^ ^ t / U (pi 

curiam) {findmg tliat an igem\ ni irn> wts lun omdit-^ 
because it "’encouraged staks k iddics^ i iuik 1 t o^^ 
EPA identified, but did not leqmn. th in lo do si ^ The 
League’s appendix indudv-s se\c!il aiuii.n'. lioi)'' 
representatives of municipal xraskwatei tic. miuni 
and the Iowa Department at Natmil Rciouic s uc k 
permitting autliontv’^ These nidniduajs uuicd il u duv 
indeed have taken rne June 2011 letter at face value, 
interpreting it as establisliing a new prohibition on bacteria 
mixing zones, one by which they must abide in tlie permit 
application process. We agree diat private parties have 
"reasonably [been] led to believe that failure to conform will 
bring adverse consequences," which tends to make, the 
document binding as a practical matter. See Gen . Eke. Co., 
290 F.3(I at 3S3 (quoting Robert A. Anthony, Interpretive 
Rules, Policy Statements, Guidances, Manuals and the 
Lihe— Should Federal Agencies Use Them to Bind the 
Public?, 41 D u ke LI I SU. LUS ( m2 )\ 

The EPA asks us to believe that the June 2011 letter <lid not 
flatly prohibit the use of bacteria mixing zones in waters 
designated for primary contact recreation because altirougii 
it intoned that states "should not" pennit bacteria mixing 
zones in primary contact recreation areas, it nonetheless 
mentioned tliat under 40 C.F.R. § 1 31.13 . states "may, at 
their discretion, include mixing zone policies in their state 
water quality standards." With respect to bacteria mixing 
zones in primary contact recreation ai'eas, we struggle to 
spot the surviving state discretion. The {*865} letter 
instructs st^e pennitting authorities to reject certain peimit 


The c WA cxp.re.ssly makes specified agency actions reviewable, and our task therefore is to detenniiie whether tlie asserted agency action 
falls witliin the statutoiy terms. 


The League provided lliese affidavits in an unopposed appendix supplementing the EPA’s [**33 j admini-strative record. After oral 
argument, the League filed a motion to further supplement the record witii additional affidavits from tire Iowa and Kansas water 
permitting .authorities. Tlie EPA objects to the League’s attempt to fiuftier supplement tlie record at this st.age. The .Supreme Court has 
explained that ffN2.4 when applying the arbitrary and capricious standard of review under APA section 706(2)(A). "the focal point for 
judicial review .should be the administrative record already in existence." Camp n Pins , ri i I s ] !2 .6) Ld. 

.2dJll?L{i'?7.3J. Therefore, if "there i.s a contemporaneous administrative record and no need for additional explanation of the agency 
decision," we will pemuT supplementation of the adnimisttative recoid only where there is a "strong showing of bad faith evr improper 
ithiMOi' 1 i ' ’ '■ < > I M 803, 807 fSth Cir. 1998} fqunting i / i j n n “ 

il ^ n*'’ * '0 ei s 5 s] j [ I e 2dJ_ltrii92iil-Therationa{eforthisruleis that judicial review of the reasonabieness 
Kii an ageiicy s actions should concentrate upon die evidence available to the agency when making its decision. See /{ol'Jjh'tff ^ >•, 

nyi 'J n OOo' {' *34] But wheie, as here, mlranakiiig masquerading as explication is alleged, the mtormahty of the 

dt!..isiO!uuakmg pioctss makes the possiblhty of a sparse "contemporaneous adminislralive record" invic IiktK hne 
question whether the Camp standard would necessanlv apply to such challenges under APA section 706(2)(D), ne need I'oi rtccuL- thv 
mt ,.1 b^c4u,e wc u ached our conclusions without resort to ftie League’s proposed supplementary materials. Ihcucfo c vc dc.y mo 
i cigu.. s iitolion to supplement ihe record. 
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applications, regardless of tbe stale’s f**35| water quality 
Standards. The EPA’s protestations to the contrary are 
panicularly imavailing where, as here, Iowa’s water 
pennitting authority has received communications from tlie 
EPA indicating that it would object to any permits that were 
incesnsistent with tlie polic)' othlined in the EPA letten:. In 
effect, the EPA asks us to agree that when it couches an 
interdiction withirs a pro forma refer-ence to state discretion, 
tite prohibition is somehow inansfonned into something less 
than a prohibition. We tieciine to accept such Orweiliaii 
Newspeak. 

Second, the September 201.1 letter presents a binding policy 
on blending. Although the .lime 201 1 letter describes the 
"2005 chaft Policy" on blending as merely "a viable path 
forward" that "has not been finalized," the September 2011 
letter applies tire 2005 policy to the League’s proposed use 
of ACTIFIO.^*^ In requiring ACTIFLO to pass a 
no-feas.!b!e-alteniatives analysis, the ERA made clear that it 
"plans to fo.liow [the 2005 policy] in reviewing State-issued 
peiinits," and "it will insist State and local authorities 
comply willr [the 2005 policy] in settling the terms and 
conditions of pcjinits issued to petitioneis." See Apvalachian 
-I'd > A/ ...IQ22- 1**36] Just as it did in 
Appalachian Power, the EPA dissembles by describing the 
contested policy as subject to change. See id. at 1022-23 . 
Yet, all regulations are susceptible to alteration. Hedging a 
concrete application of a policy within a disclaimer about 
hypothetical future contingencies does not insulate regulated 
entities from the binding nature of the obligations and 
similarly cannot serve to innoculate the agency from Judicial 
review. 

Accordingly, we hold that the June 2011 and September 
2011 letters were promulgations for the purposes of CWA 
section 509{b}(.l)(E). 

2. "iA]ny [**38] effluent Umitaflon or other limitation" 


MN27 The CWA defines Liflui-’n Intnt'nLa ‘‘s am 
restriction established r btau u’ ij>c [LP''* ■'n qmn'itiCs 
rates, and (xmcentrationi> oi Hlu kxL ph\si ! biolog c J 
and other constituents winch ne i.h>ihn ’■td rioin unoi 
sources into navigaole waters. 33 b.S.C. i3o2i.ll). 

f*866| The Supicine Coun !u t i iiv-d tu Oiflaei i 
limitations as "direct rcsuictions on diNuini 

Caiiiornia ex rel. > j ' ' i ' ^ 

20'X W4. 96 S. C t 2622 ^ s (> I 

circuits have held that the expausn ..ntss ot ihi., pit isl anx 
restiiction" encompasses both nunu-ncal anu no i nuni..Tiv d 
effluent limitations See eg uu'ii , ' •' / ' 

PPL 399 E3d ^ [W Je ^che^c di ! 

the terras of the nutrient maniiiement pi ins LOOstiivU 
effluent limitations'^, Y.W Ti 

U.S. App. D.C 7 V c i I ' /jAy I (finding an eblucnf 
limitation where, "[a]s a practical matter," agency action 
"resttict[sj the discharge of sewage by limiting the 
availability of a variance to a class of applicants"). 

The phrase "ofixer limitation" leaves much to the imagination. 
The Fouitii Circuit explained that it "construe[s] that term as 
a restriction on the f**39] untrararaeled discretion of the 
industry ... [as it e.>i}sted] prior to the passage of the 
[CWAj." Va. Eke - i.o jU PU » u Cosik. 56 6 

FJd 446. 450 f4th , iP//). kiiRC'O found jurisdiction 
under section 509{b)(i )(E) because allhougli the challenged 
regulations involved "structures," rather than "discharges of 
pollutants into the water," and therefore were not "effluent 
limitations," they were nonetheless "otlier limitations" 
because they "refer[redj to information tliat must be 
considered in detemiining the type of intake stnicturevS that 
individual point sources may employ." Id. at Many 

of our sister circuits have adopted the VEPCO approach. 
See, e.g., fiicinL oljhe / u \i i hs x /* Pj 

J2S7 (llth Or. 2 012} (fmdmg no [unsdiction under seefion 
509(b){TXE) because challenged mle did the opposite of 


'■* League Quesdou: ’Ts th.e pennitted use of ACTIFLO or othra' similar peak flow treatment processes to augraent biological treatment 
subject tt,. a ho feasible alternatives’ demonstration?" EPA Response: "Yes." The EPA insists that this challenge is time-barred because 
the proper time to raise the challenge was .in 2005. We find this contention impersuasive because prior to the .September 2011 letter, the 
EP.A never i!.5dicated that the 2005 policy became final. For example, the June !, 2010 Federal Register notice explained that the EPA 
was conlinuing to "solicit]] input from the general public concerning the impact of the proposed rule." Ii.!:ec!,.Jieg,..30 30^ luie 

L.221l2l‘ Even the June 201 1 letter explained that the agency was "continupng] to consider [**37j whether the 2005 Policy shou.!d be 
finalized or incojporaietl into the EPa’s other potential wet weather rulemaKng effort announced June 1, 2010 in the Federal Register." 
in coritmst, the September 20 1 1 letter simply applies the 2W)5 Policy to tJie regulated entities as if it had already been finalized. The 
^ ippro O-i to ! c perod tor 'wCking appellee review would eviscerate die direct appellate review provisions of toe CWA by 
n Mil la mnoanc^. c nwidentionofaproposa! and then wait 121 days before treating the proposal as binding. Cf. Ovjil.ile 

^ ^ a’ ‘ * 2 t 1 _ •> I 2 A2iL-BX:^..t 92..(P.C wi to.2003) (refusing to find that the pstiiioners’ claim was time-baixcd 

■'‘-‘-i'-'' L iuiv tkirK uoKSviis the first time that toe agency has adopted an unequivocal, wholesale ban"). HN26 Ths time to 
^ di I [Me i L r< b.-uni'' lo run not when the agency first floats its proposal to the public, but rather when tiie agenev 
n n a i s h i mo u vi-i vu n other words, when they make its substance binding. 
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restricting ittdustry discretion, by *'fi'ee[mg] the industry 
from the constraints of tire permit process"); Nw. Envtl, 
Advocates v- EPA. S'll E3d 1006. 1015-16 f9th Ck 2008f 
(finding no Jurisdiction under section 509(b)(1)(E) because 
the challenged regulations created "categorical and 
permanent exemptions" fi'onr "any limit imposed by" CWA 
permit requirements); [**40| NRDC. 673 F.2d at 402. 40S 
(finding jurisdiction under section 509(b)(1)(E) to review "a 
complex, set of procedures for issuing or denying NPDES 
permits" that reshicted indusliy discretion). We agree that 
EN28 an agency action is a "limitation" \rithin the meaning 
of section 509(b)(1)(E) if entities subject to the CWA’s 
permit requirements face new restrictions on their disCTetion 
witii respect to discharges or discharge-related processes. 

Applying this definition, we find that the contested letter 
involve "effluent or other limitations." HN29 The EPA's 
position that bacteria mixing zones in waters "designated for 
primary contact recreation . . . should not be permitted" is a 
restriction that directly affects the concentration of discharge 
from a point source aud therefore is an effluent liraitatioa. 
Seeim bnu <\.SUi_nnA \Jl \ FJA m, 986, 32S 
I S fy' Pi. "f (per curiam) (finding 

jmusdiction under CWA section 509(b)(1)(E) to review "tlie 
prohibition in Guidance Procediu'e 3.C against using mixing 
zones for new and existing BCC dischargcvs"). The rule 
regiu'diiig toe use of blending is an "other limitation" 
because, as in VEPCO, it restricts the discretion of municipal 
sewer treatment plants 1**41] in stracturing their facilities. 

As a result, both requirements for direct appellate review are 
satisfied here.^'*’ 

1*867] B. Ripeness 

HIS3i} Ihe judicially created doctrine of ripeness "flows 
from both the Article III ’cases’ and ’controversies’ 
limitations and also from prudential considerations for 
re&sing to exercise jurisdiction." Ideb. Pub. Power Dist. v. 

(j) :jj F bl !()32. W37 f'm CiK 2000) 
(citing A. I/O, i. .i .\ , .S um.. Inc.. 509 U.S. 43, 57 

lU'V. PJS i\ dir Ed. 2d 3S nm ». "’Ripeness 

■IS peculiarly a question of timing’ and is governed by the 
situation at the time of review, rather than the situation at toe 
time of the events under review." hi. at 1029 (quoting 
iu’), (u , pii s' > ■> ' jio, US S . O . 1059. 130 
iJ d (per curiam)) A party seeking review 


1**421 must show both "the fitness ur ihc umiC' rcr ludun! 
decision and the hardship to iK oait es ot wuhholdiug cuuii 
consideration" / /<> if n ' 

Cnty. u Cin o f ‘haj’ 

2003) fquQting iK'at > (n Ik ' 

87 S. Cl J -' O" I f ii 2J (>'■ ' , ' ^'od. oi these 

factors are ■weighed on a sliding scale, but each must be 
satisfied "to at least a mimnjal dcgice \ ' 

DisL, 234 F.Sd at lO Bv. 

Fitaess rests primarily on whether a case would 'lieneiit 
from further factual development," and rficrcforc eases 
presenting purely legal questions ai'e moiv likdy to be fit lot 
judicial reviews P ^ib Jib;. ■ S-fPd -P\.L 'd _ '__h The 
hardship factor looks to the liann paities wcmld suffer, both 
financially and as a result of uncerlaintv-mduced behavior 
modification in the absence of judicial review. Pel>:..Pu!x 
Pow er Disr.. 234 KS <.i at bPo. We do not require parties to 
operate beneath the sword of Damocles until toe threatened 
harm actually befalls them, but tlie injury must be "certainly 
impending." Pub. Wmer Sup/Fv. .^4S F.3d qfJTJ (quoting 
Paraquad. hic. r. St. Loim Hnut. .. A _ PI f 'Jd 956. 
95S-S9 fSth Cir. 2001)) . 'The immediacy and. the {**43J size 
of the tlireatened harm" will also affect toe interplay of tliese 
factors. Neb. Pub. Power Dpt., 234 }:.3d at 1 0 38. 

This case hinges upon whether toe EPA’s letters constitute 
legislative rules. We agree with our colleagues who have 
commented toat HN3J "whether [a] Guidance Document is 
a legislative rule is largely a legal, not a factual, question, 
turning . . . primarily upon the text of the Document." idqi 
EP.4._J90 I\3A at 3S0; see also Uanlet_\'. 
Iiludakk.LT‘‘ I ^'1 >'•! c/i ""Aj, ihiK.! I lobumr 

Olfhcr-; nj {...-</■ lib b..)d I:i27^ IjtO (9m Cm 

J997) . As pnmanly legal questions, such cha.llenges tend to 
present questions fit for judicial revie-w. On the other hand, 
postponing a procedural challenge to an agency guidance 
document may be appropriate where further factual 
development regai'diug toe agency’s application of the 
document would aid our decision. \'q! ! J'aik Po’^juushi;}, 
Ass'n a Dep 'i of Imefior. 5JS If.S. 80.1 jS 1 2^ 

2026. ,155 N Ed. 2d 1017 (2 003). This is so because tlie 
purpose of the ripeness doctrine is to prevent courts "from 
entangling themselves in abstract disagreements over 
administrative policies." fobs f S n 14 8. 

hi this case, we are not wading into [*■*441 the abstract 
because the disagreements before us are quite concrete. 


‘ 1 no h.n iiiMsis Uut as a result ot finding its conduct here reviewable, there will be a chilling effect on the inform-ai channels of 

coomiun-cation hclwccn agencies and legiilaied entities. We acknowledge toe ^eat \^iue in such modes of coimmuiicatioii and 
eiuoiK.ige r.gcuvies to continue to utilize them. However, when ^encies veer from merely advi,soo’ statements or interpretations into 
'■>100.0^ pjuilam. the\ become su&ceptible to Judicial review. 
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Nothing ihout ihc nrocl.mwtion ?bat "the- EPA’s position, as 
staled the [King] itHmotadJum, is that [bacteria mixing 
[•*8681 /cnea m pnnu iv e<wfaci recitation waters] should 
nvU he pern-!'. ted" nidieate'^ that the EPA’s postere will vary 
based on e-u-li appbeanfs specific factua! circumstances. 
'HumlafU. when a-^ked it' the use of "peak flow treatment 
processc-^" ^ueh as xcTTPLO would be subject to a "no 
feasible jliciintnes" demonsti'idon, the EPA re^onded 
"Yes."’'’ r'i question is whether the statements are singly 
tvi-nmdcis o pre.„xisimg regulatory requirements or whether 
the\' cse.re new regulatory obHgatior n. Because sueh 
inaiuries <io not implicate contingent factual circumstances, 
'his i'ontro\’crsy is ripe for our review. See C ropUfe Am n 
KPA. .47^ P.ih-i n'/i)._;S'oy,_.k56 d.Y App. D.C. J92 (D.C. i 
200Sj (finding that pePtioners presented a "purely legal 
nuestioii" that was ripe for review where "the EPA directive 
stales unequivocally that the agency will not consider any 
third-party human sti'dies"). 

The second ripeness factor, hardship to pailies, is also 
present. Although the EPA portrays the harm as lurking, if at 
all, on the distant horizon, the thi-eatened hann is more 
imn'iediate, and it is certainly not speculative. League 
members must either immediately alter their behavior or 
play an expensive game of flussian roulette with taxpayer 
money, investing significant resources in designing and 
utilizing proce.s.ses diar---if these letters are in effect new 
legislative rales — were viable before the publication of the 
1**46] letters but will be rejected when the letters are 
applied as wdlten. See Neb. Pub. Power Dbu. 2S4 FJd a t 
IbNbi. ("Delayed judicial resolution would only increase the 
parties’ uncertainty, and would require [petitioners] to 
gamble millions of dollars on an uncertain legal 
foundation.")' Postponing our review until the EPA has 
denied a pennit application in accord with the letters renders 
a hardship on municipal water authori':ie.s, who already 
would have invested in-etrievable funds into their 
applications. Cf. i\ hic. v. Gardner. 387 

as IMUNLJi: N.S ‘ . i L Y> i H ! .Sd 2^ 697 f.!967l 

(finding a challenged agency action not ripe for review 
where "no irremediable adverse consequences [would] flow 
from requiring a later challenge to this regulation")- 
Therefore, -v-'c find that denying Judicial review would be a 
hardship to the parties anti that this case evinces the 


re^piisite degree of ripeness. bVc . hV' ^ _ 

153 ("Where the legal i-suo picsonkd ts In for judi.i.'’! 
resoiudon, and where .1 icgnlntuvi reqiities an mimed', w 
and si^ificant change in the pkunt’ffs’ condiici of 
affairs -with serious penalties .Ht_eiicd to noncomphance. 
access to the courts under the Nihnin'stratne Piocedure 
1**47] Act . . , must be perniittcd. ab'-enl a stamiorx bai oi 
some other unusual circumstance ... /h; 4 .. (b 
Co. V. State Enenr' Pes :!';.->>! S I\\ k t 

U.S. 190. 201-02. IP -! S r; ’ t - 

(finding a challenge lo an as- yet imitnplcnitmed scauitc npe 
because "requiifing] the industi-i to proceed wiihoiir kiiowlng 
whether the moraroriiuii is \alid would imji< ^e a f.ilpahic 
and considerable hardship'!; see also f *S69i 
566 as . J32S. O JM7. 13~4^ 'iNJNJJ -V 

("[Tjhe-re is no reason to thmk tiut the C'le.in jter Act \s 
uniquely designed to enable the strotig-armiug of regulated 
partis Into Voluntary compliance’ without the opportunity 
for judicial review . . . ."). 

C. Article ITl Standing 

HN32 If f h igant lacks Article III standing to bring his 
claim, ft VC have no subject matter jimsdiction over the 
suit, 16/ / h<ax\ 0 (’ hono o gv Lab . />:c 
934 f8th Cir. 2012) . "To show standing under Article 111 of 
the If.S. Constitution, a plaintiff must demonstrate (1) injury 
in fact, (2) a causal connection between that injiuy and the 
challenged conduct, and (3) tlie likelihood that a favorable 
decision by the court will redress the alleged injiuy." 

.4: n. Corp. v U 'IniU I mni’ j V xx I Sy hu , 'N 
F.3d S40. 843 (8lh Or. 2005) 1**48J (citing Lwan y. 

V'^ 01 n: s t' 

2130. 119 L. Ed. 2 d 35 1 1 1992)X. Because the League, rather 
than an individual pemut applicant, is filing suit, it also 
must prove associational standing. "An a.'ssociation has 
standing to bring suit on behalf of its members when its 
members would otlierwise have standing to sue in their own 
right, the interests at stake are germane 10 The organiziitioii’s 
purpose, and neitlier the claim asserted .;or 'the relief 
requested requires tlie participation ot ii-»dnadual members 
in the lawsuit." Friends oi I n , h. h'l i ' ji Ptn hixd 
Ven',?,, (nc.. 528 (IS. 1 67. Cf V (/ 6<H O 2 J Oi 
bi d 610 02000) . The League need not e.stablish that all of its 


' * The Sejjteniber 20.1 1 letter acknowledged that if ACTIFLO independently met secondary treatment requii'ements, thcii flows moving 
through ACTIFLO units [**45] instead of the facility’s biological secondary treatment units would imt be considered a bypass. .However, 
the letter also suited char ACTIFLO failed to meet these requirements and that the EPA would "continue to explore iii what circumstances 
use of [ACTIFLO-iypej teclinologies is consistent with a determination ftat drere are ’no feasible alternatives. During oral argument, 
counsel for EPA infonned us that the use of jiewer, modified versions of ACTIFLO units "may well satisfy the secondary treatment 
regulations.’'-' This type of belated backpedaling is insufficient to render these chalieneps so intertwined with hypollietical future 
conditions that they are unrijie for .review. 
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mcmbcis won d Mnclm’-to uc individually so long as 
lUurshov thit am oac ot v?ould have standing. 5ee 

N _ ■> U/ S Cl 2197. 45 L. Ed. 

lie LP\cOLi.e(Ls rli it the League meets the 
ina di ’ J. ekint:iits ot the associauonal standing test, 
atid ’\e 1 he o i!\ un lining element is whether any 

mdiMdinl > Knihci \oaU have '.tanding to me in its own 
nghr whid) leqm vs in\ League meinbtj to satisfy the 
ih’LC con ilm encompass die "irreducible 

vonsuiution il innunam ol: standing " See iw LihmrvAss ’n 
/ 1 O ' ^ n a 353 (D.C. 

< L t9H quoting //' ?» ^lf4U\ at 56()\ 

HS33 '■'[Sjtanding is to be determined as of the 
eanMiiertcoraent of the suit." Lujan. 304 U.S. atSlOn.S . The 
path scekiiig judicial review' bears the burden of persuasion 
and must siippoit each element "with the manner and degree 
of evidence required at tlie successive stages of liti^tion/' 
I d. at 5 61 . Therefore, at the pleading stage a petitioner can 
move forward with "general factual allegations of injury," 
whereas to smvive a suinmaiy judgment motion, he "must 
set forth by affidavit or other evidence specific facts." City 
•It tiarkson V ailev \ S/n n F. Sd 56 7. 369 ( Sth Cir. 
200/) {qxiotmg lMja>i )(±4 L S u i 3 6J) . The Supreme Court 
has not addressed "' the manner and degree of evidence 
required" when a peti tioner is seeking appellate review of an 
administrative action, nor has this circuit addressed the 
matter. The Distiict of Columbia Circuit has equated such a 
petition with a motion for summatyi judgment, in that both 
request a final judgment on the merits. Sierra Club u EPA. 

:«’/ iL / s. Apix d..c . /p; axe, cm 200 2 }, 

Accordingly, HN34 parties seeking direct appellate revdew^ 
of an agency action must prove each element of standing as 
if they were moving for summary 1**50} jud^ent in a 
district court. Id. Our colleagues on the Seventh Circuit 
have also taken this approach. See C i t i zens Aimmst Ruiniti^ 
t he Env ^t i I F\ ^ hJ Q. 67.5 flth Cin 2G0S) . This 

reasoning is sound; because parties in the League’s position 
seek the type of relief [*870] available on a motion for 
summary judgment, they coitespandingly should bear the 
responsibility of meeting tlie same burden of production, 
namely "specific facts" .supported by "affidavit or other 
evidence." See L ujan. 50 4 U . S.. a t 561 . 

PSjS The \ raises a factual challenge to our subject 
niattei junschctiun bv attacking tlic facts asserted by the 
League Hirh icspeet to standing, and therefore the League 
must .-".ybh-.b Ntanding "vvithoulthc benefit of any inferences 
m [fsI r.tv 01 ' i ^ ( ' V / 1 I. ) !'• of h a n ds yj 

' ‘ ‘ ^ tsw ( ,1 '-‘dj i, 

'f. ■''•Of V !J2 ? o 2IeO 

‘ ' < ! " j Parties seeking to litigate m fedml 


court "have die butdcii ot estal hshiuu juusuiuiou incluJin 
standing, ”by a prepondtiaiK.. oi Uie c^’deht.v. ' _ ' 

Tuit 913 E2d 533 i C » ^ ’'J Put 
292 F:3d at 899 (imposing i huukn ot puxa o tsublish 
elements of standing [* 51} to a -.nbstannal piobab.his 
(quoting Am. Pen eh / > 

V.S. Aup . D .C. 15^ id {_ t \ I 1 ne i I ag> ic sc.eK ■, to 
assert both a proceduia! lud a sunsiaiitise tli dieiige ti' ilx 
l^ers. We address separat^lv its siaiduig to luki. edi..h 
claim. See I nf I Bh d Li ' _ _ 

IMML. 1’ ^ f S ipp I' L ’ 

With respect to the substantive challenges, as ilx toiegoing 
discussion regarding, hardship has indicated die League 
members’ affidavits evince the t>'P® ’’^’concrete" and 
"actual or imminent" harm necessaiv to establisii an iniurv' 
in fact See Thom as v. (. ■j'.’ ' 

220 F3d 1134. 1138 - 39 jOlh Or (eu bane') C\l]n 

many cases, ripeness coincides squarely with .standing’s 
injury m fact prong."). At least some members are cun'ently 
operating under permits that allow them to utilize blending 
and bacteria mixing zones in circumstances inconsistcut 
with the EPA letters, wliicb they must imminently i^ctify. 
Cf CropLifeAm.. 329 E3d at 884 ("Tlie disputed directive 
concretely injures petitioners, because it unambiguously 
precludes the agency’s consideration of . . . studies that 
petitioners previously have been permitted to use to verify 
the safety l**52j of their products."). Moving into 
compliance will be costlv. Tlie League has therefore 
articulated an injury in fact. See t /n of Ha uht A 'u \_l 1/;!, 
32^ f:3d 22S. 2.34. 355 US . Auo DC JOl (I>i ( n 2 003) 
(per curiam) ("The administrative record shows that the City 
of Waukesha w^ould face substantial costs if it was required 
to comply with the . . . regulations. EPA has not disputed 
that record evidence. This is sufficient for injury-in-fact."). 
HN36 Causation for standing piuposes requires that the 
harm asserted be "fairly traceable to the challenged action of 
the defendant" Brade n i us On , itVtS !_ Jd 

585. 591 T8th Cin 2009) (quoting Litjati J>04 U.S. at t)00). 
Tlie EPA disputes causation because it argues tJiat the letters 
am not binding. Because we have ruled olliervvise, w’e find 
that the League has established causation. Finally, the 
League has shown that it is "likely,’ as opposed to merely 
’speculative,’ that the injury will be redressed by a favorable. 
decision.’" Lujan. s,y t , s m ''A (quoting Siu'p>jj__L _Ll 
W elfare Rishts Oty.. 42 6 U.S. 26. U: -ji .v_^V .'v/7 48 
L Ed. 2d 450 ft976n If the rules wcie vacated a', 
substantively unlawful, it is indeed likely that the members’ 
injuries would be redressed. 

With respect to {**531 die procedural challenge, namely that 
the dodged the APA’s notice and comment procedures 
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uui I’L i.iipkineuieJ iicv iegjslative rules regulating 

cm !^c^ imdc tjjc ( V'A, /i.¥57 the violation of 
a|i. ccdiual i^ht St ».ot5s!Cuti- in injury iiifact"so longas 
fh-' , lOi-Ciintus II, quesh.sD 'tic } 871J designed to protect 
■'U.nc tlmatcncd s-oncictc initres!: of [the petitioner] that is 
the i ii’ riii“ biM'i ot iii-, shiniimg " > 'i.mi. 504 U.S. at 573 
Sul -iho ’I 1 ' It h ' x’-LiJ ' u, 156 F.3-d 606. 61 6 
' i_ ‘ ['he ! eague s members have a concrete 
interest not only in bema able to meet tfteir regulatory 
! spo but m avoidm? u gulatory obiigations above 

m J bc\ *•>! d U (''s c but can be statiitori ly imposed upon them. 
IfSJS N'oiKc ind s-omment piocedu es for EPA ralemaking 
under the CWA were undoubtedly designed to protect the 
1 oncieie inte!(.st« of such regulated e titles by ensuring that 
they are treatf-d with fainicss and transparency after due 
consideration and indushy paracipalion. See, e.g., O' lm/er 
Co rp. V. Bw^ uh f-ti - ^ d'W /■> vQ y, C/. .I70x 60 L Ed 
enacting the APA, Congress made a 
judgment that notions of fairness and informed administrative 
decisionmaking require diat agency decisions [**54] be 
made only after aftbrding interested persons notice and an 
opportunity to comment,")- ’.rbus, the League has established 
an injury in fact related to the EPA’s purported procedural 
deftdcncies. 

Causation and redresvsabiiity, and therefore standing to 
assert this proceduial challenge, follow from these 
conclusioiiKS. BNS9 Where a challenger is the subject of 
agency action, "there is ordinarily little question that tlie 
action . . has caused him injury, and that a judgment 
preventing . . . the action will redress It." li mm. 504 U.S. at 
M.b3.'L 'fhis is particularly true for individuals asserting 
violations of procedural rights. I d. at 572 fi.7 ("The person 
who has been accorded a procedural right to protect his 
concrete interests can assert that right without meeting all 
tlie normal standards for redressability and immediacy."). If 
3 petitioner "is vested with, a procedural right, that litigant 
ha s standing if there is some possibility that the requested 
relief will prompt the injury-causing party to reconsider the 
decision that allegedly banned the litigant." Maxsachtiseif.'! 

1 /P< 157 L Ed. 2d 

-■’AS 200 ,, see aho t Pi, 69 9 F.Bd SdQ . . SS3. 

k iiV' (bC O' ■'i.'/ki ("Having shown its 

membets j* '5>j redress iblc concrete intere.st, [a petitioner 
association] can assert violation of the APA’s 
nctice-and-coniment requirements, as tliose procedures are 
piainly designed to protect the sort of interest alleged. As to 
such requirements, [the petitioner association] enjoys some 
slack in showing a causal relation between its member’ 
injury aiid tlie legal vioJation claimed.'''"). Correspondingly, 
redressability in this context doe^ not require i^titioners to 
show that the agency would alter its rules upon tollowit^ 


the prt^ier procedures. 5n<. t i _ • 

l^nemau. 289 Fh y_ d _ % 

Or. 2Q02) ('Tf aparty cidumtu in,- dv] nv„tion m a ugh" lO 
notice-fflid-commentruIcmaUny "iidk-i die \F\.5 i(i\, ,ho\c 
that its comment would have litced ihc in,.!K' 'ulo, 
section 553 w’ould be a dead iette’- ) t \o '0 v ? 
Oil Co. n U.S. Fore st S 

Ml-U C'Bven if die [U S Foiesr St'vuc u l uicti i>n die 
merite],theAgreementrievcnhelcssebtabhstms uon 

of appellees’ notice and coinmem lights sncxssabsi 

rule .... This sutfices tor sumding piiiyx'ses j, : 
United States. 26 9 /• - 'k •tfi-at. ' the 

Le^ue’s 1**56J remcc '-ig buuicn as io standing . met 
because "there is some possibility that the requested rs : ; .ef." 
namely remanding to the 1 PA for appluation of iiotK , md 
comment procedures, would "prompt the [EPA] to reconsider 
die decision that allegedly banned" League members- See 
Massac h u s c 'ir s. .^49 IIS . <u 5IS. 

We conclude tliat the League has standing to assert; its 
claims. Having resolved [*872| all jurisdictional questions, 
we now turn to the merits of the League’s petitior ^‘or 
review. 

Ill 'lerits of Procedural Challenge 
A. Standard of Review 

The parries disagree over the appropriate standard of review 
to be applied where, as here, an appellate court reviews 
challenges to agency procedural compliance under § 
706(2)(D). The League urges us to follow the Ninth Circuit, 
which "reviews de novo the agency’s decision not to follow ‘ 
the APA’s notice and conunent procedures . . .[,] because 
complying with the notice and comment provisions when 
required by the APA ’is not a matter of agenev choice.’" 
Reno-Sparks India n Colo xi \ I Pi Uni 
(9i h Cin 2002) rquotmg Scaiipht '>"? 

F.2d 73:2. 757 n.4 (9lh tir. 1992}). Tlie EPA argues its 
chart: deri 2 at!on of the letters is entitled [**57] to a 
defer,-^ -'al abuse of discretion review. Our prior decisions 
have s.-oi clearly announced a standare of ^evie^v, other than 
to note that the agency’s characterization of its rule as 
legislative or interpretative, "while not dispositive, is entitled 
to deference." Drake v. ij_. !J, I’\ . _ / ' / / ' 

/8th Ok I9S6} . But -^ce Cfijjt.J 8rafes \ Ihj vk/y 0\^d_ 
322. S24 f8th Cir. 2iH)9/ {slating in dicta that <.h.tilc!igcs lo 
procedural compliance under tlie APA present "a que.^tio-n of 
law, which we review de novo"), abrogated on nOier 
grounds bv Bond i V-itti.d V,; ( v oi; , 'J/ 

2555. 180 L. Ed. 2J2n O iJ'll},: sm q i o ■' 

33‘J F.Sd 1014. dCs ( 8:h i n 2t/'i') lo > noluv 
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Statement purports to create substantive requirements, it can 
be a legislative mle regardless of the agency’s 
characterization/'). 

We agree with our colleagues on the Ninth Circuit timt 
HN40 much of the rationale for granting deference to 
administrative decisions is simply not applicable whae the 
topic of our review- — compliance with APA procedural 
requirements — is not a matter tliat Congress has comniitted 
to the agency’s discretion. In oilier words, whether and 
when an agency must follow the law is not an area 
miiouely falling within its own expertise, and thus 
the agency’s decision is less deserving of deference. Cf. 
Campa )’<ik> S, \ lu-w, t/; F.M 109. 120 nJ4 

{ l.Ht C ir. 2002X ("We are unaware of any line of cases that 
allows an agency to make a binding detennination that it has 
complied with specific requirements of the law. ... As to the 
so-called ’specialized experience’ of the agency, it would 
appear that it is tiie courts that qualify for such a title on an 
issue of legislative interpretation."). Furthermore, because 
the categorization of an agency’s action as a legislative or 
interpretative rule is largely a question of law, a de novo 
standard of review is consistent with the standard of review 
we gcneially apply to questions of law in similar contexts. 
See Q wes t Coiv. i: Minn. Pi C. 427 hJd 106!. ]ii64 fSth 
Gn 20 05) . 

At least two circuits in addition to the Ninth Circuit have 
expressly announced a de novo standard of review' when 
distinguishing between legislative rules and other types of 
agency action. See Mcisi a r v . Dep’t ofApic.. 62X_E3i:t367^ 
270jM.Cm.MlO}2 }^rderJ.42FMM2i- We adopt a de 
novo standard of review as well. This is not to 1**59] say 
tiiat the agency’s label is to be ignored. As discussed above, 
HN41 an agency’s characterization of its rule is a relevant 
coniponent of our review and is a factor entitled to some 
deference- Our posture in tliis regard mirrors similar 
comments made bv other courts of appeals. See Gen. 
\6! ' 1 \ c A, -42F2d!56L 23 9 U.S. 

(/d’ 12 ^ i''' ! Aq) ("[ rjhe agency’s own l^el, 

wlnle relevant, is not dispositive."') (en I*873j banc); 
accord xdw/ /.v A datiems lor Ci'sioniized Cu re v. Shalala. 
t>A27Jd:^592. .59.5 (5jh Lir. L a Cma De! Convcdeciente 
‘ V/ ’7 A. ir4,!M{_i t !692k MetJ-o. Sch. 
/>?rt <>i Hdjju \ !\ndi' <>0'> / 2d 5 JS9 ("th Cir. 1992) ; 
Li-ydny’' 1 tJtJQ.^^4 l_2u S:<' '^ U-^5 (6th Gn 1990): 


Lewis-Mota v. Sec \ oi I c / / 4 
1972). 

HN42 Tire critical distiPtnon b n ^ < k^isIituL. mJ 
interpretative rules is that w let,. s ii pr^-ntivv 
"simply state what die administi ai\v thinks dK 

statate means, and onlj wmmd abv. t t‘]mKs vMsling 
duties," a legislative mto imposes m%\ iizh s oi tluiKs 
Nw. Natl Bank v ^ ^ 

III7 (Sth Cir. (quoting f l_ ' 

Consumer Prod. \ d i _ "’Id 

Cir. 1989)) . {**60j WTiwti in igtiny i.uitos i iwu k.-,4l 
noun based on the s own authoutx to m 

supplementary lawmaking, as dtltgitcd horn ( ongicss, tbv 
agency creates a legislative rule. ,S'i;iuvor [n il C arp. 
Shalala. !27 F3 d 90. 9i i-' QS1-J22JIH Xk. 

1997) . Expanding the fboqirint of a regulation b> miposmg 
new requirements, rather than simply interpreting the legal 
norms Congress or tlie agency itself has previously created, 
is the hallmark of legislative rales See I '< ndt, i -ip / ^d 
at J028i Manin u Gerlinsk i. / ’I !\tid .1076. I()7il(8thJ..ir. 

J998k Svneor hit'i Com.. 127 h.Jd at P¥~9.5, Tt follows 

from this distinction tiiat interpretative rules do not have 
"the force of law. ^ \Lduax S ijii \ i n i sev Med. Ctr. . 
50 F.Sd 522. 52? n.4 !8th Lm 1996!. Whether or not a 
binding pronouncement is m effect a legislative rale that 
should have been subjected to notice and conmient 
procedures thus depends on whether it substantively amends 
or adds to, versus simply interpreting the contours of, a 
preexisting rule. See V5_!u(.iOfn ls\ n \ h( l’ dOdCM, 
2 9. . 54’35 - 565 V S ipp C_C. LOGQC C'J 200^} 

Identifying where a contested rale lies on. the sometimes 
murky spectram between legislative rules a,nd interpretative 
rules can be a difficult task, but it is not just: an exercise in 
hair-splitting formalism. As agencies expand on the often 
broad language of their enabling statutes by issuing layer 
upon layer of guidance documents and interpretive 
memoi-anda, fomierly flexible strata may ossify into rule-like 
rigidity. An agency potentially can avoid judicial review 
through the t>Tamiy of small decisions. HN44 Notice and 
comment procedures secure the values of government 
transparency and public participation, compelling us to 
agree widi the suggestion that "[t]hc APAk nctwe and 
comment exemptions must be narrowly construed." Pr 0 '’is 
S P aif en t^ i n ( . t '6 l < _ » 


The EPA insists tlie letter,? are neitlier legislative nor inteipretativs rales but rather consUtute policy srafements f - lU] H W-f ?o!iv\ 
statements are not binding, either a.s a legal or practical matter. See TlRDCv . A'/M. < •>u’i, tJ' a! , , i 

("To begin with, because the Guidance binds EPA regional director, it caonoL as EPA claims, be considered a mere statement of 
policy; it is a rale.'O- Because we have detennined that the le^re evmce binding rules regarding bacteria mixing zoiies and blendmg, 
neither can be characterized as a policy statement 
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I o2] (quu.iu’ . ^ ,tf\ \ /7c ' <1 o 345. 

^ H j , see also Cih^ 
/' I, ' r / 1 j t/ /t Uniied 

B. Bacteria Mixiog Zones 

Ssncc .11 ]ea>i HN45 tbc EPA’s long-standing policy 
rourad bactena nnxing zones has been that states should 
cxvK.sc thci 'Viscretion"— -as set forth in 40 C.ER. 6 
, Jy I '--to adi.>pT a "definitive statement" in their water 
qiialiu stanUasGs "on whether or not mixing zones are 
('8741 allowed." Handbook Ch. 5.1, 5.1.1. States are 
I'uthonzcJ to consider mixing zones in determining the 
t\-pc.s of sUndaids necessajy to preserve w'ater ^lality, ^ 
'22 UfJ H' . D f i i). States do not enjoy complete 
discretion in creating a mixing zone policy because they 
operate within the sliadow of EPA-crafted effluent 
liraitations. The Handoook interprets certain uistances of 
mixing zones as inconsistent with EPA regulations; states 
should not draft water quality standards that allow point 
source discliargers to utilize nri.xing zones in ways that "may 
endanger critical a.rt:as," such as recreational areas, or pose 
"significant healtli risks." Ch. 5.1. Notably, no preexisting 
regtilation establishes that all bacteria {*'*63] mixing zones 
in recreational area.s necessarily "n.ay endanger critical 
areas" or create "significant health risks."*** In fact, under 
the Handbook, whether a mixing zone causes such a state of 
affairs was to be determined based on a "holistic approach." 
Id. 

Yet, when now asked if a state "[m]ay . . . approve a bacteria 
mixing zone for waters designated for body contact 
recreation," the EiPA flatly proclaims tliat such mixing zones 
"should not be permitted." The June 2011 letter tells state 
permitting ]**641 authorities that mixing zones in primary 
contact recreation areas are necessarily inconsistent with 
achieving the water quality levels required by federal 
regulations. The EPA eviscerates state discretion to 
incorporate mixing zones into their water quality standards 
with respect to this type of body of water. In effect, the EPA 
has created a, new effluent limitation: slate permitting 
ainhovities no longer have disca-etion to craft policies 
regarding bacteria mixing zones in primary contact recreation 
areas. Iiisiead. such mixing zones are governed by an 


effluent limitation that ca’-cqo’K Uh to^bld^ ihvai T,-< >->c 
sure, in 1994 the EPA stated rha* is 'aadc st«.!‘dmg ol 
pollutant impacts on ecologKai sviicins cvviscs c inc-n 
could be identified where no mjxmg /one ?s appioniuic 
HantU>ook Ch. 5.1.1. It seuns tnat The i T'A s n^dof^> mdntg 
of pollutant impacts has so c\ohed, and a has now 
identified an entire cla)5S oi i.ai.cs r.u nnxmg 'ono .s 

appropriate." However, the effect of the i r\ appKmi, is 
more developed understanding of pol’utant mipaci o 
promulgate a new effluent bmitanon that state pai w uj 
authorities mist follow Sec \ i P > < * ^ 

Reprod. Heal i i Ass’n vi T ?*// ■ c//’ '.V '2 2 ^’n 

U.S. App. DA 2SS me i I .'W., 1^^651 mUus . m!c 
is legislative if it attempts To ^uppiemeut [a staiute J not 
simply to construe it.'") (alteration in original). In short, the 
June 20 It letter creates a neiv legal iiomi for bacteria 
mixing zones based on the EPA’s authority to promulgate 
effluent limitations. 

f{N46 The hallmark of an inteipretative rule or |,x)licy 
statement is that they cannot be independently legally 
enforced. It is the underlying legislative rules that drive 
compliance, and thus when an agency applies a newly 
anriomiced interpretative rule or policy statement, there 
must be some external legal basis supporting its 
implementation. \kJ,( /!__ 

528 n.4:Pwf1s d l*87N ^ ui / /s < t sr)ii h^Cli ''f 
K3d at 596 . The EPA has not cited any preexisting effluent 
limitation or lawfully promulgated legislative nile that 
supplies the basis for the proliibiti'cnv on bacteria mixing 
zones in primary contact recreatiot; areas. This reinfomes 
our conclusion that this new legal norm is a legislative rule 
and tiiat the EPA violated the APA when it bypassed notice 
and comment procedures. Accordingly, we vacate the EPA’s 
new rule banning bacteria mixing zones in all waters 
designated for primary contact {**66} recreation as 
promulgated "without observance of procedure required by 
law/' 5 U.S.C. § ?06(2)tD). 

C. Blending 

The EPA conieads liiat the iettes's simply reflect an 
mterpretatio-. the bypass rule, which it has been 

considering 2005. See 70 Fed . a/ 76.01 5 

(describing the 2005 policy as "the Agency’s interpretation" 


'Ihe .EPA’s own guidance also beiie.s any interpretation of its pre^isting legislative rules as categorically prohibiting the use of 
mixing zones in waters designated for primary recreational cont^t. See EPA, Guidance: Coordinating CSO Long-Tetm Planning with 
Water Quaiuy Standards Reviews 5 (2001) (describiag how states may alter their watea- quality standards to app.Iy bacteria water quality 
criteria "at il^e beach or at the point of cont^t rather than at tae end-of-pipe or at the e<%e of tlie mixing zo-ies"); EPA, Guidance on 
Application of Slate Mixing Zone Policies in EPA-Issued NPDES Permits 1 (1996) ("liras, individual state law and policy detaraune 
whether or not a mixing zone is permitted."). 
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ol ihc b\pT.s mU) To be mi’c. a legislative rule is not 
ixca’-ed smipiv oecau^e u) lociK/ "si^phes crisper and 
n'oic d>.iH'cd hoes than the autlioiity being interpreted." 

' ■ k' tl( ij^ih 993 

I - w/K Cif 1<^93). 
■^e^ctlhelcss the FP\ s iiov\ blending rale is a legislative 
uie hecm>e n 's meconcdable with both the secondary 
liv imcni I'l'e vd the b\pass rule She Natl Farnih 

_ 'F ' ,1 ^ V ! at ? 35 {HN47 

Ir a '•v. ion J mil. i-^pudi.ites or is irreconcilable wife [a prior 
le<:i^hn e luL] the second rale must be an amendment of 
the rlrst: and. ot course, an amendment to a legislative rule 
must itselt be lesislative." (alteration «i original) (quoting 
Michael Asimciw. Nonlegislntive Rukmahfig and Regulatory 
R jo^v\ n I ’I >! .6 ,9pVi)) 

The September 2011 letter simply applies fee 2005 
P*67] draft Policy to the proposed use of ACTIFLO as if 
the 2005 draft were an existing obligation of regulated 
entities. However, the record indicates that prior to 2005, 
the EPA had not viewed the use of a process such as 
ACTIFLO as an inevitable trigger of a 
no-feasible-alternatives requirement. The 2005 draft Policy 
characterized, itself as "significantly different" fiom the 
EPA’a 2003 proposa,! on blending. 70 Fed. Reg at 76.014 . 
The 2003 proposal, in turn, corresponds to what the record 
indicates is tlie reality on the ground: widespread use by 
POTWs of blending peak wet weather flows. Tlie 2005 draft 
Policy acknowledges that blending previously had been 
"pemiitted at [POTWs] witliout consideration of the bypass 
regulation criteria," 7 0 Fed Reg, at 76 . 015 . In a rCsSponse to 
a 2002 Freedom of Infonnation. Act ("FOIA") request, fee 
EPA admitted to "the use of federal funds under the 
Construction Grants Program to build facilities feat were 
designed to blend effluent from primary treatment processes 
with effluent from biological treatment processes during 
peak wet weather events."^ In a 2004 report to Congress, 
the EPA praised the use of blending processes like ACTIFLO 
to deal with peak wet 1**68] weather flows with no 
reference to a no-feasible-alternatives requirement. Various 
Towa municipal water authorities have averred tliat fee Iowa 
Department of Natural Re.source.s ha.s approved 
permits—with no objection from the EPA and no imposition 
of a iio-feasible-alteniatives requirement — ^allowing cities to 
construct facilities utilizing non-biological peak flow 
secondaiy treatment processes. 

Municipalities cho.se to use ACTIFLO and analogous 
blending methods as an exercise 1*8761 of their discretion 
under fee bypass rale, see : > ,l Fe d. Re£. at 40.609. and 

FOIA request subinitied by .lolin Hail to the EPA on October 


secondary treatment rule. ?e<- F> < ’ , lo 

select the particular tecluiologies i1k\ d^euKd bvst sailed to 
achieving fee applicable seioiid.iu t oumt-ul loquopmeiii-' 
However, the September 2011 letivi sost^eK tv'sh'cts fee 
use of "ACTIFLO systems that do mt iju hide x oU gicai 
component" because fee 1 docs not "son idcilJ [fi cm u' 
t«] secondary treatment units ' I he effcv-t ol tlui, iotici is a 
new legislative rule raandatmsi certim iechnologic'. i-x pail 
of the secondary treatment phaic If a POIW dc-igns \ 
secondary [**69] treatment process feat routes a poraon ot 
fee incoming flow through a unit tliat uses non-bioiogical 
technology disfavored by the EPA, then thi.s will be viewed 
as a prohibited bypass, regardless of whether the end of pipe 
output ultimately meets fee secondary treapnent regulations. 

The EPA’s new blending rale further conflicts with the 
secondaiy treatment regulations because the EPA has made 
cl^ feat effluent limitations apply at the end of the pipe 
unless it would be impractical to do so. 40,_ .C.EE..S 
I22.45{li} . There is no indication that the secondary treatment 
regulations established situations in which it would be 
impractical to apply effluent limitations at the end of the 
pipe or ofeerwise altered fee application of this default rule. 
See 40C.F.R. ^ IS2J 0 0~} 0 2 . But fee blending rule applies 
eftluent limitations within facilities’ secondaiy treatment 
processes. The September 2011 letter rejected the use of 
ACTIFLO because feese units "do not provide treatment 
necessary to meet die minimum requirements provided in 
the secondary treatment regulations at 40 CFR 133." If 
streams move around traditional biological seconda,ry 
treatment processes and tlirough a non-biological unit that 
[**701 "is itself a secondary treatment unit," then fee .system 
would not need to meet the restrictive no-feasible-altematives 
requirement. In other words, under the September 2011 
blending rale, if POTWs separate incoming flows into 
different streams during tJie secondary treatment phase, the 
EPA will apply fee eftluent limitations of the .secondary 
treatment regulations to each individual stream., rather than 
at the end of the pipe where fee streams are recombined and 
discharged. 

Because the September 2011 letter had fee effect of 
annoxmeing a legislative rule with respect to blending peak 
wet weafeer flows, fee EPA violated fee APA’s procedural 
requirements by not using notice and comment procedures. 
We also vacate tliis new rale because it is "without 
ob^rvance of procedui'e required by .law." 5 U.S.C. § 
706(2){D). 

IV, Merits of substantive challenge 


25, 2001; response dated April 5, 2002, No. HQ-RrN-00459-02. 
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* \us n the J s k sshu\o iuk. bad been promulgated 
i>\oi n the Pi on 'i pu'ccdin i’ channels, the League aigues 
i‘'v\ iioiu dv k 7-* honiu he ket astae . . [as] in excess of 
sHi* lo ^ 1 tKioOvi or short of statotory 

uyit ' •> I' ^ ^ ^ '» This subsection of the 

\P\ mih-Mi/ s CO ^^I!ke dove'll as ultra vires agency 

i '-■’ll m cn j t iuma uod v.ithoia valid slarutory authority. 

I ! / _ J _iJ Tk/ k . inell Douglas Corp., 

_ J / \ ) '_i‘ J "i_ 1 he League urges us to 

ti id t>u til t Pk^xccockd i's statutory authority under the 
CW \ in p ?0 7ji>x( na mixing zones outside the state water 
41 u!jl\ siaiid.L j adoption process and by using the blending 
pTohibitioi to diotaip tacihtx tieatment design and apply 
L.tHuc.tT lmlltauOl)^ mtenially, rainei than at the end of tbs 
pipe. HN49 Appellate review imder APA section 706(2XC) 
proceeds under tiie familiar Chevron Ifamework. See Clark 
' '\r ‘J ' k" ‘AV. 9J9 mh Cu: 2008} . 

We first "conduct an independent; review of the statute and 
of Its iegislatix’e Kistory f Jrk. /i FL-CJQ v f*87?i FCC. II 
I '(/ / ’oL t4 4! n.9 fSfJi Gk 1993) (en banc). "Deference to 
the agency is appropriate only when a court finds the statute 
to be ambiguous." .ul\ see also Chev r on. U.S.A.. Inc, u 
Wi'K '> ; S 01 4 ^ n 'K J i)4 S . Cl 2/78. 81 L. Ed. 2d 

6 94 {.19^4) {"[ r]he judiciary is the final authority on issues 
of statutoiy construction and must reject administrative 
constructio;(;.s which are «.-ontrary to clear congressional 
intent."). It' confionted an {imbiguous statute, we look 
to whether [**72] the agency’s construction of the statute is 
reasonable. Agency lules 

will .survive ultra vires a,llegations so long a.a we can 
"reasonably conclude that tlic grants of authority in the 
statutory provisions cited by the government contemplate 
the issuance." /.ik f ..-yd m } 2S7. 

We find our circuit in the same position as the District of 
Columbia Circuit, which recently observed that its "case 
law provides little direction on whether, having determined 
to vacate on procedural grounds, we should n.. netheless 
address .substantive claims." /vklK: v. E/i4. 6 - \3d ill. 

>y l '' ib {/>( C o 2()i r-^- '.S. Steel 

Hi ^ m. The 

aecision implicates competing tensions, both eliing. If 
we choose to vacate solely on procedural grou ' : legulated 
c. nues who hr- l ihe^dy pent considerable ume crossing 
ihe hot shoals of regulatory^ uncertainty must continue to do 
Cn iJie other hand, .should we move to the merits of 
\^het^L^ 'he rP\'& legislative rules reflect an arbitrary and 
cupin lous mtcrpr..'tation of the CWA, w'c short-circuit fite 
*• noi.vc a.id comment procedures and preclude 
!..d failles from piinicipatmg in the agency’s 
muMic PTOI...SS M- c* Cmhank. N.A., 517 
’ •* ' ..v. i.-'-O. 1 30 L. Ed-, 2d 25 {1996} 


("[T]he notice-and-comment procedures of the 
Admiidstrative Procedure Act [are] designed to assure due 
deliberation.'O- 

In a recent case, tiie Di.stiict of t ohunbn Ciicuh lound the 
"interest in preserving the mtegsHv it tne noutc and 
commit process" outweighed "conwo 'dsl ibo.u d^-lax 
where the EPA’s rule was not "obvioudy prci.ludc[d] b' 
the relev^t enabling act ^^c\FC ' 4 1 j_ fleic 
too, we conclude that the EPA's new iniMug ciUv. lule i'* ’urt 
obviously precluded by tlie plain raeamisg or any applu lOic 
eWA provisions. Therefoie. shouh! the EP \ wish to uiititiue 
this rule, it may seek to do si using tht .xppioprMio 
procedures. 

However, the blending rule clearly exceeds the EPA’s 
statotory authority and little would be gained by postponing 
a decision on the merits. As discussed above, the September 
201 1 letter applies effluent limitations to a facilityhs internal 
secondary ti-eatment processes, rather than at the end of tlie 
pipe, MNSO The CWA pennits the EPA to set "effluent 
limitations based upon secondary treatment." 33 U.S C. § 
!3U(b){l)(B). But effluent limitations are restrict' d to 
regulations governing [**74] kuscharges from point sources 
into navigable waters." 33 U.S.C. § 1362(11). The EPA is 
autliorized to administer more stidngent "water quality 
related effluent limitations," but the CWA is clear that the 
object of these limitations is sti^ • die "discharges of pollutants 
from a point source." 33 U.S.C. § 1312(a). In tuni, "discharge 
of pollutant" refers to the "addition of any pollutant to 
navigable waters." § 1362(1 1) '.'he EPA would like to apply 
effluent limitations to die discharge of flows, from one 
internal treatment unit to another. We cannot reasonably 
conclude that it has the statutory authority to do so. See also 
Am. Imn &. Steel i //‘J, /?’' / k/ >r 6, j ijj U.S. 
A pp. DC. 76 4D.C C o. !"9-} (''The statute is dear: The 
EPA may regulate the pollutant levels m. a waste stream, dial; 
is discharged directly into the navigab.le waters of the 
United States through a ['^8781 ’po.;nt source’; it is not 
authorized (o regulate the pollutant levels .in a faci,lity’s 
internal waste stream."). Therefore, insofar as die blending 
rule imposes seec '-dary treatment regulations on flow.s 
within facilities, we vacate it as exceeding the EPA's 
statutoiy authority'. 

V. Conclusion 

For the foregoing reasons, we deny the EPA’s motion 
I-*75j to dismiss and grunt the League’s petition for review. 
We vacate both the mixing zone rale in the June 201 1 letter 
and tile blending rule in the September 2011 letter as 
procedurally invalid. Further, we vacate the blending rule as 
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in excess of slatiitoiy authority insofar as it would impose 
the effluent limitations of the secondary treatment re^atotions 
intenmlly, rather than at tlie pouit. of discharge into navigable 
waters. We remand to tfie EPA for further consideration?® 


The I-eague also .requeste<i attorneys’ fees under HN51 CWA section 509(b)(3), wirich authorizes courts, "whenever . . . appropriate," 
to award litigation costs to any "prevailing or substantially prevailing party." To be a prevailing party entitled to attonieys’ fees, a plainti ff 
must achieve at least some relief on the merits that effectuates a "material alteration of the legal relationship of the parties." Buckhtm no n 
'I L'-^S cj '■ _i_'h J ‘hj!in vC Hio'uiii Ri •. 532 U .S. 593. 604, 1 2 1 149 L. 2d .S5y( 2(.)01J (quoting 

^ X S'. ' !_<_■' flSi)! 4S^M S ~ y2. 792-9 ^ Ii)>^ (i H \ ) \ \ I see also Sierra 

< . ' ' 'I < / ( \ t 'J >10 ^4'> y dx'Ott (applying to a claim for attorneys’ {'“*•'761 fees under the 

CWA). The League is clearlv a prevailing party, even on the basis of its procedural challenge alone. See CJicm.'Vlti. Iti'JiV ^^.2 
1 \n ■’ <. u !Os‘ri (desciihmg "substantive sigraficance" of aremand on procedural grounds). An award of litigation costs 

undej- section 509<bX3) must also be ' appropriate." Statutoiy provisions authorizing an award of litigation costs often ssive to incentivize 
ihc achievement ol statutory obiecfives. and therefore "an award is usually ’appropriate’ when a. pait>' has advanced the goals of the 
staiuie invoked in the hiigacion." !d; see also Saint John’s Or^antcFarm v. Geni Cntv. Mosauiio Abatement Dtsf . .5 74 F3d 1054. jilpj 
c2!hCn 2i]{)9j ' 1 ! -'Ij- 'd 6s b ^ \dd. D.C . l.U (D.C . Ci r. 1975}. mS2 The C\VA,-5 uojK .-moUe th^ 

WMontion and mi nfemuKC oi the 'chemical, physical, and biological integrity of the Nation’s watcjs." 3.) U S C. 4 idSimi Ihe 
I eaaue houevc! was largcK vindicating its own nghts, rather than thepiuposea of the CWA, and it has ncgicct^dio buct'us on wh\ 
an awaid ot atimneys’ :iees would otherwise be "appropriate." Therefore, we decline to award litigation costs cndci Lri \ s-xi'O'i 
D09(bxJ}. 
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I of 1 DOCUMENT 

UHTTED STATES ENVIRONMENTAL PROTECTION AGENCY 
DECISION OF THE GENERAL COUNSEL 


HEADLNG: 

In Re Borden, Inc. 


February 19, 1980 


EPAGC0 78 

TEXT: 

In the natter of National Pollutant Discharge Elimination System Pemiit for Borden, Inc, Geismar, Louisiana, No. 
LA 000028 1 , the Presiding Officer has certified three issues of law to the General Counsel for decision pursuant to 40 
CFR § 1 25.36(m). The parties have submitted briefs in support of their respective positions on the following issues: 

ISSUE OF LAW NO. 1 

QUESTION PRESENTED 

Are disposal wells which predate the NPDES program and which are permitted by the state in which they are 
located a fomt of control technology under § 304(b)(1)(B) of the Clean Water Act for the point source that owns and 
operates them? 

ISSUE OF LAW NO. II 

QUESTION PRESENTED 

With regard to an NPDES permit issued November 16, 1978, and written to implement BPT effluent limitations 
calculated upon production base^i effluent guidelines, what statutory authority does EPA have to base its calculations 
upon less than the total wastewdter generated by the facility if a portion of the wastewater is disposed of by a means 
which does not result in a surface discharge but the remainder of the wastewater docs proceed through a surface 
discharge into the waters of the United States? 

ISSUE OF LAW NO. Ill 

QUESTION PRESENTED 

Is the answer to No. 2 any different if the NPDES permit in question is based upon best engineering judgment as 
opposed to BPT guidelines? & 

CONCLUSION 

Whether or not disposal wells constitute a "control technology" is irrelevant when effluent limitations guidelines 
apply. In such o^ses, the effluent limitations in the regulations may be met by the permittee through any lawful means. 
The presiding officer has discretion, but is not required, to apply EPA’s new regulations to this discharge. The effect of 
these regulations would be to reduce applicable effluent limitaUons to reflect reduced raw waste flow remaining after a 
portion IS disposed into a well. Otherwise, the only means available for the permit to be made more stringent i.s the 
mndamentally different factor" variance clause in the applicable effluent limitations guidelines. 
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Where guidelines are not applicable, the Regional Administrator must develop effluent limitations for the discharge 
on a case-by-case basis under 40 CFR § 1253. I need not decide whether the Regional Administrator could lawfully 
have selected well injection as a control technology on which to base effluent limitations. It is clear he did not, and the 
discharger does not contend that he should have, but rather argues that it should be free to meet the resulting effluent 
limitations by whatever means it chooses. The permit issuer has discr^on under § 1 25.3 to consider the reduced raw 
waste flow remaining after well injection in setting effluent limitations, and may set a lower allowable mass hinitation 
or a concentration limitation which will assure the degree of effluent reduction which would be attained at the 
discharger’s facility were it to install the technology selected as the "best practicable control technology currently 
available." 

DISCUSSION 

Borden, Inc. operates a chemical plant near Geismar, lx>uisiana which discharges an effluent in part subject to the 
Fertilizer Industry Guidelines, 40 CFR Part 418. -A portion of the total raw waste load produced at the facility is 
disposed by injection into a subsurface disposal well, nie remainder is discharged to navigable waters. 

I'his is the second time this matter has been before the General Counsel. Decision of the General Counsel No. 56 
concluded that the Regional Administrator was obligated to establish limits controlling well injection associated wdth a 
surface w'ater discharge requiring an NPDES permit. Decision No. 56 also identified the variance provision in effluent 
limitations guidelines as the means by which effluent limits on surface discharges could be adjusted to reflect well 
injection of a portion of the waste load. 

Subsequently, on June 7, 1979, revised NPDES regulations were published. In tlie preamble to these niles, the 
Administrator disavowed authority to control well injection through NPDES permit conditions, whether or not the 
injection is associated with a surface water discharge. The rules themselves (§ 122.41) require effluent limitations on 
surface water discharges based on effluent limitations guidelines to be reduced by the proportion that injected wastes 
bear to total rawwaste load. However, the rules are applicable only to permits issued after August 13, 1979 (§ 122.15). 
Thus, they do not control here. 

Borden argues that under the Clean Water Act the choice of an appropriate control technology to meet effluent 
guidelines must be left to the regulated industry. I agree. When EPA writes an effluent guideline it identifies a control 
technology, based on the factors delineated in § 304(b) of the Act, upon which limits Jire based. The Regional 
Administrator, in setting a permit limitation based on best engineering judgment under 40 CFR § 125.3, also identifies 
an appropriate technology based on § 304(b), then sets effluent limitations based on the degree of effluent reduction 
achieved by the identified technology. Bn? F.PA is precluded from imposing any particular technology on a discharger. 

The Fertilizer Industry Guidelines, 40 CFR Part 41 8, apply to part of the effluent stream from this facility. As to 
that part, the regulatioris specify a weight limitation, e.g., 1 6 lb.s./l 000 lb.s. of manufactured product, which the 
permittee is required to meet without regard to the fact that a portion of the raw waste is disposed into a deep well 
without treatment. Flowever, tl^ Presiding Officer also has the discretion to apply the new rule regarding deep well 
injection, 40 CFR § 122.41, if that requirement would be appropriate to cany out the purpose of the Act and would not 
prejudice any party. 40 CFR § 122.86(c). 

Turning now to that part of the waste stream to which effluent guidelines do not apply, the permit writer must 
consider Che factors set out in § 304(b) of the Clean Water Act, cf. United States Steel Corp. v. Train, 556 F. 2d 822 
(7th Cir. 1977). These factors include die "process employed, . . . nonwater quality environmental impact (including 
energy reqtiirements), and stich other factors as the Administrator deems appropriate." 

In considering these factors, the effect of well injection on the amount of raw waste remaining to be treated is 
relevant. Therefore, the permit writer may develop mass limits for this plant based on its actual raw waste flow after 
deep well injection. I he permit wnter may also, for the portion of the plant not covered by the guidelines, issue a 
supplemental concentration limit which would help ensure the degree of effluent reduction attainable by application of 
best practicable technology, nl 


n I Such a limit could be set for the portion covered by guidelines through a fundamentally different factor 
variance. See Decision of the General Counsel No. 56 at 5. 
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The iuiiia! decision as fo (he cffocl of wcU injoclion on pcnnil limitalions must be made h> rhe Remonai 
Adicimistmtor. This permit predaics itjc airrontly appJicnblc rq-iihnions (40 CKR ^ I Ur Tims, the pri'per means of 
app!> !ii^a cftlucnt hiniiatuais to this permit is a policy matter, not directly comrollod b\ applicable law. 
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September 30, 2015 

The Honorable Bob Gibbs 
Cliairman 

Committee on Transportation and 
Infrastructure 

Subcommittee on Water Resources and 
Environment 

U.S. House of Represeiuadves 
Washington, D.C. 20S1S 


The Honorable Grace Napolitano 

Ranking Member 

Committee on Transportation and 

Infrastructure 

Subcommittee on Water Resources and 
Environment 

U.S. House of Representatives 
W'ashington, D.C. 2051S 


Dear Chairman Gibbs and Congra^woman Napolitano: 

On the occasion of your Subcommittee’s oversight heating on tl.»e Great Lakes 
Restoration Initiath'e, I am writing to share with you data gathered by the National 
Association of Clean Water Agencies (NAC WA) estimating the cost of compliance for 
Great lakes communities should Congress enact Section 428 in the Senate’s 
proposed Fiscal Year (FY) 2016 Interior, Environment a nd Related Agencies 
Appropriations Bill regarding combined sewer overflows (CSO) in the Great Lakes. 
We ask that this letter be included in the hearing record. 

NACWA estimates that compliance costs for Section 428 would exceed $72 billion 
(plus associated costs for operations and maintenance) and result in potentially 
catastrophic rate increases for a region already stniggling economically. The 
provision's requirements would especially have a severe impact on .small and mral 
utilities w'ho are already struggling vrith existing requirements - 118 of the impacted 
communities have populations below 25,000. If enacted, the provision would 
represent one of the largest unfunded clean water mandate.? in the history of the 
Clean Water Act (CWA). These cost numbers are calculated from a survey of 
approximately 180 Great Lakes utilities that would be directly impacted, by these 
provisions, along w'irh detailed engineering analyses. Below is a chart showing the 
cost distribution among the Great Lakes States. 


Section 42a Compliance Costs 
Indiana Pennsylvania, 
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One example of a utility that would be hard hit is the Northeast Ohio Regional Sewer District serving Cleveland 
and surrounding communities which estimates that its compliance costs would be as much as $16.5 billion and 
result in monthly sewer bills of over $300 for the average residential and business customer. 

Section 428 of the Senate’s proposed spending package not only represents a $72 billion unfunded clean water 
mandate, but it also directly contradicts and undermines clean water legislation Congress enacted in 2001 
codifying the 1994 Combined Sewer Overflow (CSO) Control Policy with w'hich the majority of Great Lakes 
dischargers are currently complying. It would do so without any hearing or debate as to the nece.ssity of such a 
policy shift, nor the ultimate water quality benefits that would allegedly be derived from it. 

The proposed provisions contained in Section 428 require communities to spend limited taxpayer resources on 
eliminating CSO discharges at the expense of addressing the numerous other water quality challenges facing 
the Great I.akes, setting back overall efforts to improve water quality by decades. As this hearing makes clear, 
the Great Lakes face water quality challenges that go far beyond CSOs to include toxic algal blooms, stormwater 
run-off, and invasive species. For these reasons, a number of national and regional organizations representing 
local elected officials and water quality professionals have written in opposition to this ill-conceived policy 
prescription, including the U.S. Conference of Mayors, the National League of Cities, the National Association 
of Counties, the National Association of Regional Councils, the Great Lakes St. Lawrence Cities Initiative, the 
American Water Works Association and the Water Environment Federation. All of these organizations 
represent important stakeholders working toward improving water quality in the Great Lakes and all of these 
organizations are opposed to this proposal. 

The water quality challenges faced by the Great Lakes are far too serious, and require more thoughtful and 
effective use of limited uixpayer dollars, to allow proposals such as the one outlined in S. 1645 to become law. 
We urge your Subcommittee’s leadership in helping to ensure this proposal is nor enacted. 

I would also like to submit for the record a letter sent to House and Senate Appropriators by the American 
Water Works Association and is attached to this letter. 

Thank you for your consideration of this matter and please do not hesitate to contact me or Patricia Sinicropi, 
NACWA Senior Legislative Director, at psinicropi@n a cwa.org . 

Sincerely, 



Adam Kranrz 
NACWA CEO 
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Steve Moyer 

I'lcc President of ijovernment Affairs 

October 14, 2015 

The l•{onorabje Bob Gibbs. Chairman 
Subcommittee on Water Resources and Tnvironmvmt 
House Transportation and Infrastructure Committee 
Washington. DC 20515 

The Honorable Grace NapoHtano. Ranking Member 
Subcommittee on Water Resources and Environment 
House Transportation and Infrastructure Committee 
Washington. DC 20515 

Dear (.'hairman Ciibbs and Ranking Member NapoHtano. 

I write on behalfof lYout Dnlimilcd (TU) and its 155,000 members nationwide in support of the 
Cxreat Lakes Restoration initiative. Please include this letter in the ofUcial hearing record. 

Great L.akes fisheries are a muiti-biliion dollar industry, and are a major part olThc lives ofmany 
of the region's residents, including Trout Unlimited members throughoul the Great Lakes slates. 
Invcstoienis in the health of the Great Lakes and their watersheds are benefiting fisheries, from 
the trout .streams in the hills to the lakes themselves. 

One of the strengths of the Great Lakes Restoration Initiative is that it fosters partnerships among 
state, federal and local governments, nonprofits, businesses, and other stakeholders. The average 
1 U chapter donates 1 .000 hours ol' volunteer time each year, and when these volunteer hours arc 
contributed as part of a broader partnership they can have a meaningful impact on local waters, 
for example, support through the GLRl is enabling TU to restore trout habitat in partnership 
with national forests in Michigan and Wiscotisin. 

I would like to thcink the subcommittee for its attention to the Great Lakes Restoration Initiative 
(GLRl). 1 li supports the authorization and continuation of this important program, and looks 
forward to working with members ofthis subcommittee toward that end. 



UNLIMiTEO 


Sincerely. 

Steve Moyer 


\ mission to conserve, protect, & restore Xorth America's coidwater fisheries and their watersheds. 

Nacionol OUice: 1777 N Kent St., Suite iOU, .Xrlington, VA '222(W 
T: 284-9406 F: (70.1) 2S4-9400 .smoveus'iu.oc” u-vvvv.iu.uig 
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